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CHAPTER 1

Introduction: Two Modes of
International Association

BECAUSE IT 15 generally acknowledged that international re-
lations are shaped by the pursuit of common as well as con-
flicting interests, it strikes us as a mere truism to be told that
“there is cooperation in international affairs as well as con-
flict,” and therefore that there exists an international society
which, like any society, is constituted by “a number of indi-
viduals joined in a system of relationships for certain common
purposes.”! What we have here, however, is not a truism at
all but a particular theory of international association. Accord-
ing to this theory the basis of international association is the
joint pursuit of shared ends, and an international society can
be said to exist only to the extent that there is cooperation in
this pursuit. Because it understands all association among states
to be association for shared purposes, it will be convenient to
refer to this conception of international association as “the
purposive conception.”

As this brief characterization implies, the purposive con-
ception constitutes a theory of all human association and not
only of relations among states. It is also a theory so deeply
embedded in how we think about human affairs that we often
find it difficult to think in other than purposive terms. So we
should look more closely at the purposive conception in gen-
eral before attempting to consider either its application to
international relations or the existence of alternatives.

The purposive conception is closely tied to common sense.
When we wish to know what some unidentified thing is, we

! Wight, Power Politics, p. 105.
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often inquire into its use or purpose. Or we may give an
account of an organization or institution in terms of what we
take to be its aims, even though we recognize that our ac-
count simplifies a more complex reality. Thus, the character
of a seminary is best explained by referring to its primary
purpose, which is to train future members of the clergy; a
political party exists to secure the election of its candidates to
office; a library is an organization that provides books for its
subscribers. It is clear that many people (including some dis-
tinguished political theorists) have understood the state in
something like these terms: that is, as an enterprise whose
purpose is the promotion of the commeon interests of its mem-
bers. It is shared aims, however defined, that provide the
rationale for the existence of the organization and justify
whatever rules it may impose on those associated with it. To
have identified an organization in terms of its purposes is thus
to have said a good deal about it.

The tendency to think in purposive terms disposes us to
see human arrangements and institutions as springing from
transactions grounded in shared values and aims. Some of
these transactions are ephemeral, mere bargains struck be-
tween individuals who then proceed along their separate paths.
Others result in the foundation of more lasting relationships,
in the establishment of families, corporations, universities, or
churches. In each case, however, the key to the relationship
is to be found in the benefits anticipated from exchange or
from more enduring cooperative endeavor. To understand
human beings as related on the basis of shared purposes is to
see them as united above all else by an interest in what as-
sociation can provide: by wants satisfied, values realized, be-
liefs reaffirmed, interests protected, goals achieved. What
might be called “purposive association” consists of relations
among those who get together to further particular ends and
who, if they adopt rules, adopt them as instruments of that
pursuit.?

2 Michael Oakeshott refers to relationship in terms of common purposes
as “enterprise association” (On Human Cenduct, pp. 114-118, 157-158, 315-
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Interpreted according to the purposive conception, inter-
national society appears to be an association of states—or,
where international society is understood in cosmopolitan
terms, of individuals linked across national boundaries by
shared beliefs, values, or interests—joined in a cooperative
venture to promote common ends. Many relations among states
and their inhabitants do indeed exist for the sake of furthering
certain shared purposes: to encourage trade, promote eco-
nomic development, or propagate particular religious or po-
litical doctrines. And many kinds of organizations are estab-
lished to further such ends. But it would be a mistake to
regard all international relations as defined and governed by
the pursuit of shared purposes. I want to argue that there is
another mode of relationship that is more fundamental be-
cause it exists among those pursuing divergent as well as shared
purposes. Durable relations among adversaries presuppose a
framework of common practices and rules capable of pro-
viding some unifying bond where shared purposes are lack-
ing. Such practices are embedded in the usages of diplomacy,
in customary international law, and in certain moral tradi-
tions. These practices are extremely important for interna-
tional relations of any regular, enduring sort for they not only
regulate such relations but define and facilitate them. Specif-
ically, by prescribing restraint, toleration, and mutual accom-
modation according to authoritative common standards of in-
ternational conduct, they make it possible for states pursuing
different ends to coexist. And they provide procedures on the
basis of which particular transactions and purposive coopera-
tion can be arranged.

317) and once (on p. 313) as “purposive association.” The implications of
understanding the state itself as an association of this kind are explored by
Oakeshott in an extended discussion of the idea of the modern European
state (pp. 185-326). The main distinction on which the following discussion
relies—between “purposive” and “practical” association—derives from and
is most closely related to Oakeshott’s distinction between “enterprise” and
“civil” association. (On Human Conduct, pp. 112-122.) The reader should be
warned, however, that there are significant differences between Oakeshott's
distinction and my own version of it. The precise relationship between the
two will be indicated as the discussion proceeds.

5
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Because it regards all association as purposive association,
the purposive conception of international society is essentially
an incoherent one. We can understand this better by consid-
ering why the purposive conception is deficient as an inde-
pendent account of any form of association, although in the
case of organizations that exist to pursue shared purposes this
deficiency is not immediately apparent.

In focusing on the transactions that people undertake in
order to realize their joint and separate purposes we some-
times forget that such transactions presuppose other more en-
during relationships, some of which are themselves neither
transactions nor the outcome of transactions but constitute
the circumstances within which transactions take place and
provide the rules on the basis of which they can be carried
on. It is these relationships and rules that we most often have
in mind when we speak of “practices.” The ritual of shaking
hands through which many of us customarily confirm our mu-
tual acceptance of the terms of a bargain, and the more elab-
orate procedures through which international treaties are sol-
emnized, are practices in this sense. So are languages,
ceremonies, games, judicial procedures, military regulations,
and diplomatic protocol. All human association presupposes
practices in terms of which those involved are related to one
another. We must therefore look more closely at the idea of
a practice.

As ordinarily used the word “practice” is ambiguous, refer-
ring in some contexts to conduct and in others to standards
of conduct. In the present context, it is the latter sense that
is intended. A practice is a set of considerations to be taken
into account in deciding and acting, and in evaluating deci-
sions and actions. Practices therefore always reflect an ideal
conception of the activities out of which they grow and of the
agents engaged in them: the virtuoso performance, the just
war, the responsible parent, the “perfect ambassador.™

3 On the last, see Mattingly, Renaissance Diplomacy, ch. 22. The argu-
ment that “rules need not be practiced in order to be rules” and that “the
word ‘rule’ does not mean ‘a practice’ " (Raz, Practical Reasons and Norms,
pp. 53, 55} presupposes that to speak of “practices” is to generalize about
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Practices can be made, that is, deliberately devised and
instituted, like the rules of a newly invented game, or they
may emerge from habit and usage, like the principles of a
cuisine handed down from one generation of cooks to the
next. Every practice, however, has a history, because every
practice is continuously modified and reconstituted in the ac-
tions of those who interpret and apply the usages, proce-
dures, instructions, and rules of which it is composed. All
practices are therefore more or less liable to change, those
newly instituted as much as those that have acquired the

“character of a tradition. Some practices, like gardening or sto-

rytelling, are relatively open, allowing their practitioners con-
siderable latitude with respect to the manner in which they
participate in them. Others, like the practices of legislating,
playing tournament chess, or performing a mass, may be quite
rigorously defined and institutionalized. Participation in such
practices ordinarily requires conformity to an elaborate set of
rules presided over by appointed or self-appointed referees,
judges, critics, and custodians. And because particular actions
always fall within the jurisdiction of more than one practice,
they can be described in a number of different ways.

As the examples of practices I have given suggest, a prac-
tice does not prescribe particular purposes to be pursued by
those whose conduct it governs, but it may guide or limit
their pursuit. A practice is not itself a source of goals but
rather a set of directions for or constraints on the pursuit of
goals already chosen. Like the hedges to which Hobbes lik-
ened the laws,? practices keep travelers on the roads but do
not prescribe their destinations. The practice of making trea-
ties, for example, specifies the forms and procedures to be

conduct. Similarly, when international lawyers speak of “state practice” they
mean the actual conduct of the states and not that which is believed to be
lawful. 1t is, on the other hand, the idea of a standard of conduct that un-
derlies Oakeshott's definition of a practice as “a set of considerations, man-
ners, uses, observances, customs, standards, canons, maxims, principles, rules,
and offices specifying useful procedures or denoting obligations or duties.
..." (On Human Conduct, p. 55.}
¢ Leviathan, ch. 30,
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observed in reaching international agreements and in han-
dling the problems of interpretation and application that may
arise with respect to them. But it does not impose upon states
any duty to make or avoid making treaties, nor does it spec-
ify, except indirectly, anything concerning the purposes for
which treaties should be made. If there are purposes served
by the practice of making treaties itself, they are of a very
different character from those for which states may conclude
particular treaties. I shall say more about this in a moment.
The main point to be noticed at this stage, however, is that
the essence of any practice is to be found in the conditions it
recommends or imposes on the conduct of agents pursuing
self-chosen purposes.

Practices may be distinguished according to whether the
conditions they prescribe are those useful for achieving a given
end or those proper to be observed in acting, regardless of
one’s end. Practices of the first sort are prudential or instru-
mental: they consist of rules, maxims, precepts, and proce-
dures whose rationale is to be found in the contribution their
observance makes to the pursuit of a particular goal. Practices
of the second sort are formal or authoritative, and consist of
rules, principles, ceremonies, manners, and procedures that
all who fall within their jurisdiction are supposed to observe,
regardless of whether such observance is favorable or unfa-
vorable to the pursuit of particular ends. While instrumental
practices can be thought of as providing directions to facilitate
the pursuit of particular purposes, authoritative practices are
more properly regarded as limiting or constraining that pur-
suit.®

# Although this account of “practices” draws heavily on that provided by
Oakeshott in On Human Conduct, pp. 55-58, [ have preferred to speak of
authoritative practices, at least, as imposing “limits” or “constraints” on con-
duct to his milder characterization of practices as adverbially qualifying the
manner in which actions are performed. For a discussion of certain alleged
difficulties in Oakeshott’s formulation, see Flathman, Practice of Political
Authority, pp. 533-61. There are many different kinds of authoritative prac-

tice, but in this book I am concerned primarily with the practices of morality
and of law and with the different kinds of practical association they define.
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The distinction between “instrumental” and “authoritative’
practices is of fundamental importance, and one must be very
careful to distinguish association governed by the require-
ments of an instrumental practice from association in terms
of the considerations embodied in an authoritative practice.
Those who are associated in a cooperative enterprise to pro-
mote shared values, beliefs, or interests are united by their
convergent desires for the realization of a certain outcome
that constitutes the good they have come together to obtain.
Association of this kind is what earlier I identified as “pur-
posive association.” The label is appropriate because even
though practices are involved in purposive association, it is
the shared purposes for the sake of which the associates are
joined, and not the practices they may have adopted for the
promotion of those shared purposes, that account for the re-
Iationship. Those who come together for the sake of promot-
ing a candidate for office or producing a play may give them-
selves rules. But it is the goal of winning the election or putting
on a successful performance, and not the rules through which
they seek to implement that goal, that provides the reason
for their association.

Association on the basis of an authoritative practice, on the
other hand, is appropriately called “practical association,” be-
cause in this case the associates are related in terms of con-
straints that all are expected to observe whatever their indi-
vidual purposes may be. Often there is no shared purpose
uniting those whose conduct is governed by an authoritative
practice such as a morality or a system of laws, and in such
cases there is no basis of association other than these common
constraints. Practical association is a relationship among those
who are engaged in the pursuit of different and possibly in-
compatible purposes, and who are associated with one an-
other, if at all, only in respecting certain restrictions on how
each may pursue his own purposes. It is not a common goal
but the authority of the common constraints embodied in the
election laws and in the ethics of political competition that

9
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govern the relationship between those backing different can-
didates for office.®

Purposive and practical association can therefore be distin-
guished according to the different kinds of authority charac-
teristic of each. In purposive association the authority of the
rules governing the relations among the associates is derived
from the shared purposes that the association exists to pro-
mote. It is the pursuit of these shared purposes that provides
the rationale for the rules through which the associates seek
to promote the common end. Rules that are not a means to
this end are at best pointless and at worst an obstacle to be
overcome. The purposive conception of authority is thus an
instrumentalist one, for the rules of purposive association are
justified only insofar as they serve the ends that are the real
basis of association. They are recognized as having authority
because they are instrumental to the realization of these ends,
which is to say that if they can be shown to be irrelevant or
counterproductive their claim to be acknowledged as author-
itative is undermined. It follows that the obligation to defer
to the rules depends, ultimately, on their utility in the com-
mon pursuit. And when the rules need to be revised, the

5 In this book the word “practical” means participation in or subscription
to an authoritative practice. It should be noticed that this usage differs both
from that favored by Oakeshott, who defines “practical” as meaning partici-
pation in or subscription to instrumental as well as to authoritative practices
(On Humaen Conduct, p. 57), and ordinary usage, which tends to make “prac-
tical” a synonym for “useful” or “instrumental.” The purposive/practical dis-
tinction should not be confused with others that superficially resemble it,
such as Bertrand de Jouvenel's distinction between the two forms of human
association he calls “the Act-together” and “the Live-together” (“Pure Poli-
tics Revisited,” pp. 427-428; see also Sovereignty, pp. 33-34 and 40-41), or
F. A. Hayek’s distinction between artifical and spontaneocus social orders
(Law, Liberty, and Legislation, vol. 1, ch. 2). People “act together” or or-
ganize to create and sustain systems of mutual constraint as well as to pursue
shared purposes, and they must “live together” or settle disputes in the
pursuit of shared purposes as well as in the clash of conflicting purposes.
And they may be associated both in the pursuit of shared purposes and in
terms of respect for common practices either spontaneocusly or by agreement.
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relevant considerations will concern the proper relation be-
tween these rules and the purposes they are thought to serve.

In purposive association it is the existence of shared pur-
poses that provides the reason for particular acts, but practi-
cal association presupposes no such shared purposes. In prac-
tical association the reasons for acting are derived from the
standards of excellence or the rules of duty that constitute a
practice. The reasons for action provided by an authoritative
practice are therefore of a different order from those derived
from individual or collective goals. Where conduct in a par-
ticular situation is governed by authoritative rules, other con-
siderations are ordinarily excluded as reasons for acting con-
trary to the rule. Authoritative rules, in other words, provide
“exclusionary reasons” for acting—reasons to refrain from act-
ing for other, nonauthoritative, reasons.” The considerations
embodied in authoritative practices override other sorts of
considerations. This is what is meant by calling them “au-

_thoritative.™

In practical association, then, the authority of the standards
or rules governing relations among the associates is inde-
pendent of the particular ends sought by each. Indeed, there
is no reason to assume that those who are related through
participation in an authoritative practice such as a language,
a morality, or a body of laws either have or ought to have any
shared purpose to be pursued through their relationship. While
in purposive association the authority of the common rules is
secondary and derivative, in practical association it is primary
and constitutes the basis of association.

7 Raz, Practical Reason and Norms, p. 39,

8 For the sake of simplicity I have confined the discussion of authority in
the text to authority aver conduet, excluding any explicit mention of author-
ity over belief. But authoritative practices can provide reasons for judging
and believing, as well as for deciding and acting. Thus we can speak of the
authority of standards of judgment or taste as well as of conduct. On the
distinction between authority in the realms of belief and action, see Fried-
man, “On the Concept of Authority in Political Philosophy,” pp. 122-124 and
139-146. The argument that authoritative practices are possible only where
there exist autharitative shared beliefs is considered in Chapter 12, below.

11
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Nothing that I have said so far should be construed as im-
plying that purposive and practical association are mutually
exclusive. Those who are associated in the pursuit of some
shared purpose may find that their conduct falls under the
jurisdiction of certain authoritative rules constraining t‘hat
pursuit, as well as of rules instrumental to it. And practical
association always involves the pursuit of purposes by those
whose conduct it governs. All action involves the pursuit of
some end and not merely respect for the constraints of a prac-
tice. One can act lawfully or morally only in doing particular
things, on particular occasions, for particular ends.

At this point it may be objected that the attempt to distin-
guish purposive and practical association fails, because to act
in a manner prescribed by an authoritative practice—for ex-
ample, to act lawfully or morally—is necessarily to seek or to
promote the goods of legality or morality. According to this
objection, justice, civil liberty, individual rights, and other
essentially legal or moral values are themselves substantive
ends to be secured, like any other end, by setting up rules
instrumental to their pursuit and realization. Therefore so-
called practical association is merely a kind of purposive as-
sociation.

The purposes of practical association, however, are of an
altogether different order from those served by purposive as-
sociation. There exists a fundamental distinction between the
values internal to the moral life and the rule of law and those
served by cooperation aimed at securing ends such as wealth,
status, power, or the propagation of particular religious or
ideological values and beliefs. The latter are ends that can be
pursued by a variety of methods. Their pursuit is not intrin-
sically linked to any particular set of practices. The values of
practical association, in contrast, are those appropriate to t}.le
relations among persons who are not necessarily engaged in
any common pursuit but who nevertheless have to get along
with one ancther. They are the very essence of a way of life
based on mutual restraint and toleration of diversity.

Values such as legality, morality, and justice are therefore
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best regarded not as ends to be produced as an outcome of
collective action but as values embodied in the constraints
governing all action, values that can only be realized by act-
ing within those constraints. A just person, strictly speaking,
is not one who acts to promote “good ends,” but rather one
who respects certain limits defined by morality and law in
pursuing particular ends. Similarly, civil rights exist only in-
sofar as certain fundamental constraints—such as those guar-
anteeing freedom of association or prohibiting arbitrary ar-
rest—are recognized and respected. Even peace is better
regarded as a constraint than as a purpose, for to respect the
value of peace is not to achieve as an end the avoidance of all
uses of force. It is rather to act on the principle that force is
to be used only in authorized ways—to defend threatened
rights, for example, or to uphold the law—and to do so in a
manner that will restore regular and amicable relations after-
ward.?

® This interpretation of the ideas of justice, rights, and peace is defended
at length in Chapters 10 and 11, below. The distinction between two cate-
gorlcally distinet kinds of end or telos goes back at least as far as the Greek
distinction between praxis and potesis. See Aristotle, Nichomachean Ethics,
VI, 4-5. A number of sociologists have used the distinction between substan-
tive goods and immanent values to define different types of human action
and association; the most familiar of these typologies, however, correspond
only roughly to the distinction between purposive and practical association,
Tonnies, for example, distinguishes between action motivated by what he
calls Wesenwille or “essential will,” which involves the affirmation of & prac-
tice or association for its own sake, and action motivated by Kiirwille or
“arbitrary will,” which involves the affirmation of an activity or association
because of an end or purpose extraneous to it. (On Sociology, p. B5; see also
Community and Society, p. 247.) Tonnies then uses this distinction to define
two distinct modes of association: Gemeinschaft, which is based upon a con-
sensus of essential wills and is typically expressed in folkways, mores, and
traditional religion; and Gesellschaft, a mode of association based on self-
conscious agreement among those pursuing their own private ends, hence a
product of arbitrary will, and expressed in contract, legislation, and public
opinion. (Community and Society, p. 223.) Gemeinschaft is characteristic of
traditional society and of traditional forms such as the family, Gesellschaft of
modern or individualist society and of medern institutions such as the cor-
poration or voluntary association, Max Weber, following Ténnies, distin-

13
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To summarize: purposive and practical association can be
distinguished both according to the authority of their rules
and the kinds of end or good they make possible. Purposive
association is a relationship among those who cooperate for
the purpose of securing certain shared beliefs, values, and
interests, who adopt certain practices as a means to that end,
and who regard such practices as worthy of respect only to
the extent that they are useful instruments of the common
purpose. Practical association, in contrast, unites those en-
gaged in the pursuit of different and sometimes incompatible
ends through their recognition of the worth of those ways of
life constituted by the authoritative practices that apply to
them as moral agents or as members of a political community.
The classic maxim “Let justice be done though the heavens
fall” is simply a hyperbolic way of expressing the outlook em-
bodied in the conception of morality and law as essentially
constraint-oriented (practical) rather than end-oriented (pur-
posive).

I suggested earlier that international society could not be
regarded as a kind of purposive association. The preceding
account of practices helps us to see why this is so. The pursuit
of shared purposes presupposes the availability of procedures
according to which the agreement to cooperate in a commaon
pursuit can be made. This can be seen clearly in the case of
contracts, which could not be concluded were it not for the
prior existence of a more basic set of rules defining their char-

guishes hetween wertrational or “value rational” and zweckrational or “in-
strumentally rational” social action (Economy and Society, pp. 24-26), and
between “communal” relationships, which are based on a subjective feeling
of belonging together, and “associative” relationships derived from rationally
motivated agreement and the adjustment of interests {pp. 40-41). For Weber
as well as Ténnies, “associative” relationships are both instrumental and con-
ventional (that is, deliberately instituted), whereas “communal” relationships
are typically noninstrumental and based on shared beliefs and values. There
is no reason to assume, however, that all deliberately instituted arrange-
ments must be instrumental, or that participation in the authoritative com-
mon practices of morality and law is only possible where there is unity of
beliefs and values.
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acter and prescribing the procedures for making them. More
complex forms of agreement, such as those setting up organ-
izations with various kinds of powers likewise presuppose the
prior existence of practices and procedures within which the
creation of the organization can proceed. Legislation presup-
poses the existence of constitutional rules specifying the iden-
tity and scope of the legislative body and conferring on it the
power to legislate. And the making of treaties and setting up
of international organizations presupposes the existence of rules
and procedures not all of which can themselves be the prod-
uct of treaties or collective decisions. Who shall be recog-
nized as having the power to represent each of the parties in
an international transaction, and how is their acceptance of
its outcome to be authoritatively indicated? How shall dis-
putes over the terms of an agreement expressed in language
that is inevitably ambiguous be resolved? These are questions
that arise with respect to any international transaction and
that must be resolved by reference to existing practices as
these are embodied in the customs and usages of interna-
tional law and diplomacy.1

Where international society is identified as an association
of states in terms of authoritative common practices, we may
speak of “the practical conception” of international society. It
is possible to identify different versions of this conception, -
but all share the premise that it is common practices and not
shared purposes that provide the terms of international asso-
ciation. International society, according to the practical con-
ception, is constituted by the forms and procedures that states
are obligated to observe in their transactions with one an-

* The concept of an authoritative practice can be seen as including what
H.L.A. Hart has called “secondary rules” providing for the identification,
alteration, and application of other, or “primary,” rules within a legal system.
(Concept of Law, ch. 5.) It does not follow, however, that all authoritative
practices are “secondary” in Hart's sense, or that the rules of purposive as-
sociation are “primary.” The reader who equates Oakeshott’s distinction with
Hart’s will go badly astray. Hart's ideas and their signficance for the present
inquiry are discussed in Chapter 7, below.

15
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other. To understand international society as an association of
states in terms of common rules is not to deny that states
often cooperate to promote shared purposes or that their de-
sire to realize these purposes is an important factor in moti-
vating them to observe existing forms and usages. It is simply
to notice that, when states do cooperate, they do so within
an existing framework of practices and procedures, at least
some of which have not been deliberately instituted. Inter-
national society is thus something more than the sum of the
transactions of its members; it cannot be defined apart from
the practices that states use {(and misuse) in their dealings
with one another and that limit or constrain those dealings.

The practical conception of international society is the re-
sult of an attempt, coextensive with the evolution of the mod-
ern states system, to interpret the relations of states accord-
ing to an analogy with the relations of persons in civil society.
This is possible only where the civil relationship is itself
understood in practical rather than purposive terms. The
practical conception of the modern state, as it has been ex-
plored by thinkers such as Hobbes, Hegel, Kelsen, and
Oakeshott, understands it to be a union of citizens under a
common law. The identity of the state is located in that union
and not in the particular substantive values, desires, inter-
ests, or purposes that its members may happen to share. This
conception of the state has often been overshadowed by other
ideas, such as the notion that a political community is a family
presided over by a patriarch to whom his “children” owe filial
obedience, or that it is a scheme of social cooperation whose
participants have a right to a fair share of the benefits it is
able to procure. From the standpoint of the practical concep-
tion, however, the state is a “commonwealth™ or “civil soci-
ety” understood as an association of individuals united, de-
spite all other differences, in being subject to the same body
of laws. 1

t1 If Oakeshott is correct, something like the distinction with which we are

both concerned can be identified in the political thought of Aristotle, Hobbes,
and Hegel, among others. {On Human Conduct, pp. 109-110, 251-2563.) The
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One of the critical insights of this understanding of political
society has been the perception that association on the basis
of common laws is most important where there exists little
agreement on ends and therefore few shared purposes through
which individuals might be united. In such circumstances the
basis of association must be found in the rules and procedures
observed by individuals pursuing different purposes. The re-
lationship of citizens to one another, where this understand-
ing prevails, is thus ultimately formal rather than substantive,
procedural rather than purposive. The idea of the state as a
form of practical association is that of citizens living together
according to recognized rules constraining the pursuit of in-
dividual and collective ends.

It is sometimes said that a state or political community is
an association that exists to promote a certain end, variously
identified as “the ®mmon good,” “the public interest,” or
“the general welfare.” Consequently it might be argued that
the state must be regarded as a form of purposive association
whose laws are justified to the extent that they do in fact
promote this end. But there is no reason to suppose that the
members of a political community are necessarily united by
any such shared purpose. Where, however, the political com-
munity is understood as an association of individuals united
by a common law, that is, as a kind of practical association,
the common good is recognized not as a set of aims to be
achieved through cooperation among those moved by a com-
mon wish to achieve them but as a set of values defined by
common laws. The precise content of the common good, thus
defined, depends upon the circumstances of particular com-
munities and is a matter for the statesman and the citizen to
determine. But it can be specified roughly as having to do

terminology of these writers is not always consistent, however. Hobbes speaks
of the “commonwealth” and Oakeshatt of “civil association” in discussing the
idea of the state as an association in terms of common rules. For Hegel,
however, the expressions “state” and “civil society” stand for radically dis-
tinct ideas; the former is the realm of practical, the latter of purposive, as-
sociation. (Philosophy of Right, sect. 258.)
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above all with peace, ‘justice, protected liberty and guaran-
teed rights, authority clearly defined and circumscribed by
law, and perhaps also with provisions for the education of the
members of the community and for certain minimum stand-
ards of well-being, not as ends in themselves but as condi-
tions for the public order of the community. The common
good, however specified, consists of ends that are immanent
in the idea of the political community as an association of
citizens united not in the joint pursuit of particular purposes
but because they fall under the authority of a common body
of laws. 12

Some international associations are purposive; they exist
for the sake of pursuing various shared purposes; the rules
they adopt and the ethic they foster are instrumental to the
achievement of the purposes for which they were created;
and the relation of the association to the purposes it is sup-
posed to serve determines its claim to be respected—that is,
its authority. But international society as such—that inclusive
society of states, or community of communities, within which

2 The idea of the common good as a set of values internal to practical
association can be found within both the tradition of civil association and the
tradition of natural law; compare Qakeshott, Or Human Conduct, pp. 61-
62, 118-119, 152-154, and 315, and Finnis, Natural Law and Naturel Rights,
pp. 154-156, 160, 168, 210-218, and 303-305, The latter defines the common
good, in its most important sense, as “a set of conditions which enables the
members of a community to attain for themselves reasonable objectives . . .”
{p. 155). This definition, argues Finnis, “neither asserts nor entails that the
members of a community must all have the same values or objectives; . . .
it implies only that there be some set . . . of conditions which needs to
obtain if each of its members is to obtain his own objectives” (p. 156). The
conception of a political community as a framework within which individuals
can pursue their own self-chosen ends does not rule out the inculcation by
the community of moral virtue in its citizens, as critics of “liberalism” often
assert. On the contrary, it has often been recognized by liberals as well as
others that the common good of an association of free individuals may require
that the associates be educated not only in respect for the laws but also in
honesty, tolerance, self-knowledge, fraternity, and other moral virtues. Em-
phasis on the importance of such virtues is characteristic of plural societies
in which individuals committed to different ways of life and pursuing diverse
ends are able to coexist with one another,
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all international association takes place—is not a purposive
association constituted by a joint wish on the part of all states
to pursue certain ends in concert. It is, rather, an association
of independent and diverse political communities, each de-
voted to its own ends and its own conception of the good,
often related to one another by nothing more than the fragile
ties of a common tradition of diplomacy. The common good
of this inclusive community resides not in the ends that some,
or at times even most, of its members may wish collectively
to pursue but in the values of justice, peace, security, and
coexistence, which can only be enjoyed through participation
in a common body of authoritative practices.

The precise character of this international society is of course
a matter of controversy, and some of this controversy will be
considered in the following pages. Among the issues that have
been prominent for several centuries are whether there exists
any international society at all; whether this international so-
ciety is a society of states or a universal society of individual
human beings; whether the common good of international so-
ciety, however defined, is limited to respect for the authori-
tative practices of international law and morality or includes
the pursuit of substantive ends such as the economic and so-
cial well-being of political communities and their inhabitants;
and, finally, whether international morality and law are bet-
ter understood as instruments of purposive cooperation or as
authoritative and noninstrumental constraints on such coop-
eration.

Because these issues have arisen in the context of particular
historical controversies, they should be considered histori-
cally as well as analytically. The first part of this book explores
certain aspects of the historical emergence of the idea of in-
ternational society as an association of states in terms of cer-
tain common authoritative practices and rules. It was during

the latter part of the eighteenth century that the society of

states was most clearly and consistently understood to be a
practical association, and international law to embody the au-
thoritative rules of such an association. These rules were con-
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cerned largely with such matters as territorial titles and
boundaries, diplomtic immunities, jurisdiction over persons,
and the conduct of warfare. They were premised on the for-
mal recognition of states as independent members of a society
of states, on the juridical equality of these members regard-
Jess of their size or power, and on their freedom to pursue
external and internal policies subject only to the minimal con-
straints imposed by international law. And international law,
despite uncertainties as to whether it adequately reflected
the conditions required by the civil analogy (both in being an
association of states rather than of individuals, and in consist-
ing of rules of uncertain identity, application, and effective-
ness) was understood as being concerned with the terms of
association among sovereign states, and as being occupied al-
most exclusively with securing such terms as would permit
them to preserve their independence. International law was
understood as part of the structure of coexistence: a set of
regular procedures within which states might survive and ac-
cording to which they could pursue their own purposes, ex-
cluding only those activities that threatened to undermine
the system itself.

The resulting conception of international society was one
in which that society was regarded as a sort of meta-state: an
association of political communities united through the au-
thority of common rules governing their relations but lacking
the institutions through which the laws of political communi-
ties are ordinarily created and applied. Instead of legislation,
for example, international society has had to depend for its
rules on the often haphazard development of customary law,
augmented (and sometimes undermined) by additional rules
created through formal agreement. Instead of relying on an
apparatus of government to interpret and apply the common
rules, international society has had to accommodate itself to
the fact that its rules are for the most part interpreted and
applied by the very parties whose conduct they are supposed
to regulate. Because the institutions with which we' identify
political society within the state exist in such attenuated form
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in existing practices, such as the balance of power and great
power diplomacy. Others, like Bentham, .Kant, and the many
publicists and reformers who were inspired .by their ldea]s(i
explored various modifications of these practices that wou
be involved in the slightly more centralized order repre-
sented by a confederation or alliance of indepenc‘lent state;s,
an arrangement that might reduce the gncertamtylof the
common rules of international society while preserving the
diversity of a system of independent states. The practical cqﬁ-
ception of international society, then as now, re‘ﬁected a w1h-
ingness to tolerate a considerable degree of disorder as .t €
price of preserving the independence, and thus the distinct
i ity, of its associates.
1d(?Il‘]htflah:;’lternative conception of international society as a pur-
posive association also had its theoreticians and advocatels..
The purposive conception is evident in the programs of ;16 i-
gious parties to secure the propagation of their faith that char-
acterized the revolutionary period of the Protestant Reff:)r—
mation and Catholic Counterreformation. Such a con.ceptlon
is clearly intimated in the attempts to reorganize mterpa:;
tional society to match the successive ideals that accompanie
the French, Bolshevik, and National Socialist revolutions. But
it may also be seen in the programs of t.hose w}'m began by
thinking of themselves as preserving the international system
against revolutionary transformation, and therefore as com-
mitted to making only those reforms that were necessary :o
keep it from destroying itself, yet who in the end were un'ab e
to resist attempting to impose a purposive chlaracter on lt;-lA
purposive understanding of international society can be de-
tected in the idea of the Concert of Europe, for although at
times it was understood as no more than an effort to perpes
uate the states system, the Concert was also often understoo
in purposive terms as an enterprise .of the .great p(')wc::l's to
promote their privileged status within the international or-
der. In the more extreme versions of the Concert idea re-
flected in the Quadruple and Holy Alliances, an attempt was
made to ensure that the members of the society of states would
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continue to display the Christian and legitimist character that
appeared to be threatened by the French Revolution and the
spread of liberal nationalism in Europe.
It is in the present century, however, that the purposive

conception of international society has become the leading
doctrine of world order. The League of Nations can still be
seen as reflectfng the traditional conception of international
society as an association of states within a common framework
of rules and procedures, combined with a new determination
to institutionalize in a quasi-sovereign body the practices of
rule creation, interpretation, and enforcement that had pre-
viously existed in the decentralized and uncertain forms of
custom and treaty. But the United Nations introduces a new
element to the extent that it is understood as the institution-
alized embodiment of an international society united by a de-
termination not only to fend off disruptions of international
peace and to preserve the security and independence of its
associates, but also to promote the realization of the social
and economic welfare of its constituent societies—to do this

not merely as a means to international peace and security but
as an end in itself. Qutside the United Nations others have

argued the need for international society to be reconstituted

through a “global transformation” toward a new world order

in which certain postulated values might be more fully real-

ized. 13

If the argument sketched in this book is correct, such views

mistake the basis of international association, the character of
international law, and the meaning of moral conduct in world
affairs. In identifying the basis of international society with
agreement to pursue certain shared goals and interests, they

s A purposive conception of international society is particularly evident in
the proposals of the less developed countries for a “new international eco-
nomic order” (see Chapter 10, below). Some representative “world order”
works are Mendlovitz, On the Creation of a Just World Order, and Beres
and Targ, Constructing Alternative World Futures. The premises of this ap-

proach are examined and criticized by Bull, Anarchical Society, pp. 282-206,
302-305.
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forget that any international agreement presupposes com-
monly acknowledged rules and procedures according to which
agreements can be made. Most versions of the purposive con-
ception also fail to offer any account of how the unity they
postulate is to be reconciled with the actual diversity of ends
that characterizes our world. They therefore neglect to con-
sider the implications, for their own proposals, of the fact that
international society is distinguished from a state of extreme
conflict not so much by the degree to which its members are
moved to cooperate in the pursuit of common interests as by
the degree to which they understand themselves to be mem-
bers of a society defined by common rules, moved sometimes
by common and sometimes by divergent interests. It is not
only because it avoids the logical incompleteness of the pur-
posive conception but also because it is capable of providing
a satisfactory positive account of international association that
the practical conception, despite certain difficulties and ob-
scurities that need to be resolved, is entitled to stand as the
most adequate and illuminating of any of the conceptions of
international society, morality, and law in terms of which the
attempt to understand world affairs has been made.
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CHAPTER 2

International Relations and
International Society

NINETEENTH-CENTURY TREATISES on international law often
began by positing a necessary connection between interna-
tional law and international society. Their authors liked to
repeat the maxim ubi societas ibi ius, “where there is society
there is law,” taking comfort in the observation that if law is
an inevitable aspect of society it must have a place in the
society of states. To say that states form a society, suggested
one interpreter of international law, is simply another way of
saying that its members “claim from each other the observ-
ance of certain lines of conduct, capable of being expressed
in general terms as rules. . . .”! It is, he argued, generally
accepted that there exist rights and wrongs in international
relations, and that an injured state is entitled to redress when
wronged and to approval and support by other states in seek-
ing this redress; and there is agreement about where the rules
defining those rights and wrongs are to be looked for.2 As late
as 1928 the author of one of the most frequently consulted
manuals of international law in the English language still spoke
in these terms, arguing both that “law can only exist in a
society” and that “there can be no society without a system
of law.™ This manner of speaking reflects a tradition of thought
and expression going back many centuries. Once a common-
place of writings on international relations, it has now been
eclipsed by an altogether different style of discourse.

' Westlake, Collected Papers, p. 2.
2 Ibid., p. 60.
. ® Brierly, Law of Nations, p. 41,
* Britain provides an exception to the assertion that the expression “inter-
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Why has the expression “international society” gone out of
fashion? The decline of natural-law thinking doubtless hgd
something to do with it, although there is in fact no necessary
connection between the idea of international society and any
doctrine of natural law. The nineteenth-century writerF who
employed the term were mostly legal positivists skeptical of
the idea of natural law. Another factor may have been the
identification of the idea of international society with the no-
tion of an exclusively European Family of Nations, a notion
that began to lose its hold with the retreat of E‘l‘lropean f:olo-
nialism. But, more importantly, the expression “international
society” and the style of thought that accompanied its use
died out because it did not fit in with the increasingly realist
and scientific temper of twentieth-century writing on inter-
national relations. The last considerable body of writers to use
the expression were the defenders of the League of Nations
in the 1920s, and, when their idealism was discredited as
naive and even hypocritical by the realist critics of the 1930s
and 40s, the idea that international relations might be under-
stood as taking place within a society governed by legal and
moral rules lost all credibility. At the same time a scientific
style of writing about international relations was“beg%nni,r,xg to
come into vogue. Gradually the ordinary idea of society” was
driven out by the more abstract concept of “system.” In plac-e
of a familiar world in which people deliberated, made deci-
sions, and acted on the basis of reasons and with reference to
rules, there appeared a new world of phenomena and proc-
esses to be accounted for in terms of forces, variables, cor-
relations, and causal laws. Theorists turned from the inter-

national society” has fallen out of favor. Among more recent British wr.it'ers
on international relations who have relied on it are Wight, Power Politics,
chs. 10 and 24; Butterfield and Wight, Diplomatic Investigations, chs. 2, 3,
and 7; Manning, Nature of International Society; Midgley, Natural L.,aw Tra-
ditton; Luard, Types of International Seciety; Bull, Ar’i,archical So.mety; and
Mayall, “International Society and International Theory.” In the Umteld States
the expression “international society” has been used by a few wntfers on
international law, for example, Corbett, Law and Society in the Relations of
States, and Levi, Law and Folitics in the International Society.
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pretation of “conduct” to the explanation of “behavior.” It was
not merely the idea of international society that had become
discredited, but a whole way of looking at international rela-
tions.

This state of affairs is unsatisfactory, whatever one’s opinion
of the possibility and worth of a science of international rela-
tions. For even if, as is likely, there is room for such a science
side by side with older and more familiar ways of speaking of
world affairs, it cannot replace them. In many respects rejec-
tion of the old idea of international society, as a notion at once
parochial, moralizing, and productive of dangerous illusions,
is amply justified. But, despite the distortions that have been
imposed upon it, the idea suggests a concern for international
law and international morality that is inadequately served by
the vocabulary of the realist and scientific perspectives. The
terms “international society” and “international association”
deserve to be renewed because they stand for a manner of
thought and expression that is indispensable for understand-
ing the legal and moral dimensions of world affairs, Interna-
tional relations theory, as it is cultivated today, lacks an ade-
quate conceptual vocabulary for moral and legal inquiry. It
would be surprising if the ideas of an age that took such in-
Quiry more seriously had nothing to contribute to its revival,

THE IDEA OF INTERNATIONAL SOCIETY

It is, of course, not the term “international society” that is
important, but rather the idea it represents. The term “soci-
ety” has a place in scientific as well as in moral discourse, just
as the term “system” may be employed without implying any
particular explanatory theory of the activities and arrange-
ments it is used to name. (The expression “states system” has
long been used simply as a descriptive term without any par-
ticular theoretical connotation to refer to the coexistence within
Europe of independent political communities.} Despite these
and other ambiguities, there is some support for preferring
the term “society” where we are concerned with understand-
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ing human activities and arrangements as the work of thinli—
ing agents acting and responding to ’i‘;he acts of othfers. Ai
though there are exceptions, “society suggests the interna
perspective of a participant in the actiw:,itles and arrangements
we wish to understand, while “system” suggests the perspec-
tive of an external observer employing theoretical concest
rather than the ordinary notions of those whose C()Il'd?.lct is
being observed.® From the perspective of the pal’tICIP'ant,
conduct is understood in terms of intentions, reasons, c':h(.nces,
and responses. But the scientific observer chara_ct‘enstm.a\ll_y
approaches the task of understanding human actnflty as if it
were a part of nature. If the human is subsumed in the nat-
ural, then the terms in which it can be explained do not differ
in kind from those suitable for explaining natural phel}omena.
The attempt to understand international relations in terms
of the concepts of natural science is well illustrated l?y the
efforts of certain eighteenth-century thinkers to explain the
pattern of European international relations as the: outcome of
an automatic balance of power. For these theorists of inter-
national relations the idea of balance stood for a process through
which the threat of hegemony by one state was checj'k‘ed by
the natural tendency of other states to form a coalltlpn to
oppose it. The balance of power was understood.as.a kmd'of
mechanism producing both order and change w1.th1n the in-
ternational system. Rousseau, for example, dt?’scnbed the op-
eration of the balance as “the work of nature” rather ﬁhan‘ of
human artifice, able to maintain itself “in perpetual o.smllatmn
without overturning itself altogether.”® Equilibl-'ium is the re-
sult of a process, not the outcome of choice; l't appears not
because statesmen seek it but rather as the unintended con-
sequence of what they do seek, which is power and security.

5 To adopt the perspective of the participant is to unlderstand human coE-
duct in terms of choices and actions but not necessar.tly to accept the, sub-
stantive content of any partivipant’s beliefs about their own or others’ con-
duct. On the relationship between the perspectives of participant and observer
in the study of law, see Hart, Concept of Law, pp. 55-56, 86-88, and 99.

¢ Qeuvres complétes, 3:570.
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The expression “balance of power” refers to a process that
arranges, as if by a hidden hand, the activities of statesmen
in such a way that the European system of independent states
is preserved and perpetuated,

Understood in terms of the concepts of human choice and
conduct, on the other hand, the balance of power appears as
a condition of international society that must be consciously
pursued in order to be enjoyed. From the internal perspec-
tive of the participant in international society, to balance the
potential preponderance of one state through the formation
of an opposing coalition requires diplomatic effort. The bal-
ance of power is understood as a policy, not a description and
explanation of a process, and a theory of the balance of power
consists of a set of precepts, not descriptive generalizations
or causal laws: those who would preserve the balance must
be sensitive to shifts in the relative power of states, ready to
encourage or discourage particular alliances, and carefu] to
avoid destroying any major power whose loss might make ad-
aptation to shifts in the distribution of power more difficult.
Although such an understanding may draw upon a scientific
view of international relations, the perspective it suggests is
not that of the external observer but the participant states-

- man. Its concepts are not those required for a naturalistic

explanation of the operation of the international system, but
those of international society itself.

There is no need, here, to take sides in the controversy
over whether human activity is better understood as “behav-
ior” or as “conduct,” whether the study of human activity is
or is not distinct from the study of natural phenomena, or
whether the concepts and methods of the natural sciences are
useful or even relevant to the understanding of human activ-
ity. Instead, I will simply assume that each perspective is a
possible mode of understanding human activity possessing its
own distinctive concepts and methods, reflecting its own cri-
teria of descriptive and explanatory adequacy, and guiding its
practitioners along different but not necessarily opposite paths
toward distinct but not necessarily incompatible conclusions.
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In using the expression “international societ.y," Fherefore, I
wish to be understood not as rejecting the scientific perspec-
tive but rather as trying both to revive and refine a vocabu-
lary appropriate for inquiry into international relatmn}s1 as an
activity of thinking agents (the quality of whose thought may
be excellent or poor) responding to an under-stoo‘d (olr mis-
understood) situation, in accordance with {or in violation ({i)
various practices, rules, or maxims of conduct. My concern is
thus not with international relations understood as a system
of causally or functionally related variables ‘but with the ar-
rangements of an international society constituted by. the ac-
tions of thinking agents who must take each other into ac-
count in making decisions, whose decisions are acm')unte'd_ for
in terms of intentions and reasons rather than d'15p051tlons
and causes, and whose acts are understood as being shz?peti
and guided by rules of conduct rather than laws' of behawo}:.
It will perhaps help to avoid misunderstand‘mg to emp a-
size that in reconsidering the ideas of an earlier era our in-
tention need not be to reclaim its conclusions regarding in-
ternational law and its place in the relations f:nf sta?es, b'ut
rather to profit from its experience in considt?rmg thns' topic.
Furthermore, it is important to be clear that, in exp]orm.g the
idea of international society, one is engaged in a partmula‘r
kind of inquiry whose character must be clearl)f gra.sped if
one is to avoid becoming confused. It is a kind of inquiry that
is essential to the work of the theorist, although '1t is by no
means the only sort of inquiry in which the -the.onst may en-
gage. Its distinguishing characteristic is that ]-t aims to spe(iify
the criteria by which an idea is defined and mlsta.n.ces of that
idea recognized. The theorist’s concern heret is w.1th the es}
sential features of a class—with the characteristics in terms o
which members of a class can be distinguishfzd from other
kinds of things. The aim of this sort of inquiry, in other wc»rds,f
is to specify the defining or distinguishing marks of a class o

7 This formulation of the idea of “conduct” owes much to Oakeshott, On
Human Conduct, pp. 31-55.
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particulars from the merely accidental features that some of
the particulars subsumed under it may happen to display. In
seeking to distinguish defining from accidental features, we
are in effect specifying the boundaries of an idea. We are
looking for criteria according to which things identified by
this idea can be distinguished from other things that may re-
semble them in various ways. And we are engaged in explor-
ing the presuppositions and implications of the idea thus
identified. The exploration of the ideas of international soci-
ety, law, and morality to which the present study is devoted
illustrates each of these aspects of this first kind of inquiry.
This concern with ideas must not be confused with the at-
tempt to describe the particular features of actual, historic
events or situations. The two forms of inquiry are distinct.
The latter is concerned with accidental as well as defining
features, and thus with achieving descriptive accuracy and
richness rather than conceptual consistency. It is concerned
to portray accurately the activities and arrangements of par-
ticular times and places in terms of whatever features they
may happen to display, and not to distinguish the distinct
ideas that may be combined in them. To put it differently,
this kind of inquiry seeks not to define ideal types but to
describe complex phenomena that constitute mixed types.
Approached in terms of a concern with description, the thing
identified and described displays a combination of features
some of which are definitive and others accidental. Thus, the
task of exploring the identity and presuppositions of an idea
is not to be confused with the quite distinct task of describing
this or that conjunction of historical events and of determin-
ing the extent to which a given abstract idea constitutes an
adequate description of it. The tasks are related and are often
carried on simultaneously, but it does not follow that they
cannot be analytically distinguished. Therefore, to explore the
idea of international society is not to describe the actual fea-
tures of, let us say, the states system of eighteenth-century
Europe. The idea of international society is an abstraction
that may or may not be discernible in a particular states sys-
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tem during any given period, and a particular system may
reflect the impress of more than one organizing idea.*

Both kinds of inquiry are sometimes confused with a third,
one concerned neither with defining nor with describing, but
rather with discovering the circumstances required for some-
thing to exist or occur. The essential or defining features of a
thing and the empirical conditions of its existence are partic-
ularly likely to be confused, perhaps because both are some-
times said to be “necessary,” although in the one case the
necessity is logical and in the other causal. The failure to
resolve this ambiguity leaves the character of the inquiry in
doubt. For example, inquiry into the nature and existence of
international law often founders because of confusion over the
question of whether the existence of centralized institutions
for making and applying rules is a defining characteristic of
legal order, an empirical condition for its existence, or merely
one of its accidental features. The history of the ideas of in-
ternational society and international law is in part a history of
how the essential criteria and presuppositions of these ideas
were gradually distinguished from the contingent features and
conditions of modern European international relations.

SOCIETY OR ANARCHY?

The expression “international society” as it is understood by
many writers on international relations refers to the idea of
states related to one another in terms of common practices,
customs, and rules. Such rules provide the basis for making
judgments of just and unjust international conduct, for ad-
vancing claims concerning respect for rights and the perform-
ances of duties, and for seeking vindication and redress when

8 Like all ideas, the idea of international society is, in Qakeshott’s termi-
nology, an “ideal character”—that is, an arrangement or composition of se-
Jected characteristics detached from their contingent circumstances. (On Hu-
man Conduct, p. 4. On the related notion of an “ideal” or “pure” type, see
Weber, Methodology of the Social Sciences, pp. 89-110, and Ecenomy and
Society, pp. 20-22, 57-58.
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rules are violated, rights infringed, and duties ignored. Yet
the reality of this whole way of speaking and thinking about
international relations is often questioned. It is a common-
place of talk about international relations that the idea of in-
ternational society, so understood, stands for a wish rather
than an actuality. There are no common rules governing the
relations of states, it is suggested—or, if such rules exist, they
are not a significant factor in international relations because
they give way as soon as vital interests appear to be threat-
ened, and therefore govern only activities of marginal impor-
tance in the pursuit of security and power. There is, there-
fore, a marked contrast between international society, to the
extent that it exists at all, and domestic society. Hence the
tendency to make “power politics” a synonym for “interna-
tional politics.”

Denial of the reality of international society is often ex-
pressed in a preference for speaking of “international anar-
chy: instead of “international society.” But the word “anar-
chy” is an ambiguous one, and careless use of it has done
much to obscure what it means to speak of international re-
lations as governed by rules. The standard definition of “an-
archy” is “absence of rule.”™ But the latter can mean “absence
of government”; it can mean “absence of law” or of other
kinds of rules; or it can mean “absence of order.” The three
are not equivalent. Strictly speaking, the first is the original
and basic sense of the term, which derives from an- (without)
and archos (a ruler or superior). Although it may often be the
case that where there is no government or rule by a superior
there is lawlessness or disorder, it does not follow that the
absence of government must always, as a matter of contingent
fact, have these consequences.

The characterization of international relations as taking place
in a condition of “international anarchy” is seldom intended
to suggest complete disorder or chaos. The expression is more
often used to suggest either the unreliability of common rules

® Oxford English Dictionary.
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of international conduct or the absence of international gov-
ernment. Let us consider each of these meanings in turn.
When anarchy is understood as a kind of rulelessness, “inter-
national anarchy” refers to the coexistence of independent
states within a shared environment but without the benefit of
common rules. The international system is not to any appre-
ciable extent a society united by common rules, but simply
an aggregate of separate societies each pursuing its own pur-
poses, and linked with one another in ways that are essen-
tially ad hoc, unstable, and transitory. The conduct of each
state may in fact be rule-governed, in the sense that each
observes rules of its own choosing. But because the decisions
of each are governed by different rules, the separate states
cannot be said to be members of a single society of states
united by common rules of conduct—rules whose authority
is acknowledged by all states. A collection of individual agents,
each of which makes decisions according to its own private
rules, does not constitute a society but exists instead in what,
following Hobbes, has been understood as a state of nature.
It constitutes an assemblage of solitary agents with little in
common save the predicament of being alone and insecure in
a world lacking dependable order, exposed continually to the
invasions of others. So it is with states, for the civil amenities
of international society—the institutions of international law,
of justice, and of recognized rights against other states—pre-
suppose common rules, and these are—by hypothesis—ab-
sent.

The way in which this view of international relations is usu-
ally defended tends, however, to undermine the premises
upon which it rests. It is commonly argued that the relatively
small number of states, their relative self-sufficiency, and the
perpetual inadequacy of the available alternatives to self-help
create an environment hostile both to relations on the basis
of regular and impartial principles and to the expansion of
common interests that might provide a motive conducive to
a more effective system of common rules. Therefore the area
of international life subject to normative regulation is neces-
sarily limited; the most important concerns of the state, those
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pertaining to what used to be called its “dignity and honor”
and more recently its “vital interests,” are excluded from the
jurisdiction of a common international law. These are con-
cerns that fall within the “domestic jurisdiction” or “reserved
domain” of the state and that are sometimes identified as mat-
ters of “fundamental right” with which international law is
neither authorized nor strong enough to interfere. The trou-
ble with this argument is that it presupposes the very frame-
work of common rules whose impossibility it purports to
demonstrate. Dignity and honor, as Martin Wight points out,
need not imply independence from all common standards of
conduct but can also mean fidelity to such standards.!® Even
honor as consciousness of and pride in status presupposes a
common standard according to which gradations of status are
measured. Similarly, to insist that a matter falls within the
domestic jurisdiction of a state is to advance a claim within
an existing framework of law. It is true that the larger such
claims and the more readily they are recognized, the nar-
rower the scope and significance of international law. Never-
theless, logically speaking, the claim to exclude something
from legal regulation assumes the existence of a body of law
whose inapplicability is being claimed. The notion of funda-
mental rights, if urged as something distinct from and supe-
rior to the positive law of nations, still presupposes a common
moral order and thus has no place in an international anarchy
in the sense of an aggregate of collectivities whose relations
with one another are regulated by no common principles
whatsoever. Even the idea of vital interests—which is not
like the others, defined in terms of common standards—im:
plies the existence of a body of international law regulating
the pursuit of interests that are not vital, as well as providing
some criterion for distinguishing between vital and nonvital
interests.
The other meaning of “international anarchy” to be consid-
ered is the absence, in the system of states, of any superior
power or government able to make and enforce rules govern-

10 Power Politics, pp. 96-97.
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ing state conduct. If anarchy is the absence of goven}i'ng irf—
stitutions, then a states system is anarchical by de,f,imtmn; it
is “a multiplicity of powers without a government.”"! Such a
multiplicity might in fact be governed by a body of common
rules, although many theorists of international r:elatlons ap-
pear to regard the existence of such rules as contlng.ently un-
likely in the absence of a common government. It is the al?-
sence of common government in the system of states that is
thought to explain one of the most striking t.'eatures of that
system, its perpetual tendency toward war. Since t!le seven-
teenth century the implicit point of departure for discussions
of order in the system of states has been the analysis of war
made by Thomas Hobbes in the thirteenth chap:"c‘er of Levi-
athan. Sovereigns, wrote Hobbes, are perpetually “in thni state
and posture of gladiators,” which is “a posture of war.” This
condition of war “consists not in actual fighting bu't in the
known disposition thereto during all the time there is no as-
surance to the contrary,” and lasts as long as sovereigns are
without a common power “to keep them all in awe.” The
persistent theme of the countless discussions of the causes of
war inspired by this analysis is that, whatever may be the
circumstances of the outbreak of particular wars, “the fund:f;\—
mental cause is the absence of international government;' in
other words, the anarchy of sovereign states.”* Anarchy is a
condition of war because of the fertile ground it offers for the
germination of mutual fear. Each power, unablt? to count on
the amity of others, must take steps to protect its own secu-
rity. It must seek power. But in doing so it necessarily thre'at-
ens the security of others. The consequence is pq?}'petuatlon
of what has come to be labeled “Hobbesian fear” or, more
commonly, the “security dilemma,” a predicament so exas-
perating as to invite resort to desperate measures to escape
it'13
% Ihid., p. 101

12 Thid. .
13 Butterfield, History and Human Belations, p. 21; Herz, Nation-State,

pp. 72-73.
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Yet it does not follow that common rules cannot exist in
the absence of common government. The idea of the security
dilemma can be understood as implying not that in the ab-
sence of government there can be no society, but rather that
where government is lacking such society as exists is apt to
be rudimentary or unstable. In the agreement of individuals
to abstain from aggression against one another there is the
beginning of an order based on common rules. Where these
individuals are sovereigns there exists a potential interna-
tional order based on common rules. But this order is a frag-
ile one because the temptation to defect from the agreement
on which it rests is so great. For one thing, each party may
be tempted to take advantage of compliance by others in or-
der to advance his own power, security, and well-being. But
even those who wish to respect the agreement may be tempted
to break it through mistrust. The motive for such preemptive
defection might be said to be “defensive” rather than “ag-
gressive,” although in this situation of mutual insecurity the
two are hard to distinguish. In either case the agreement is
likely to break down.

Common rules must be understood as limiting or con-
straining the struggle for power. But conformity with their
provisions can ensure the security of each member of the
society that common rules bring into being only if everyone
respects the limits they impose. To keep faith when the faith
of others cannot be relied upon is to expose oneself to the
risk of being taken advantage of; it is to render oneself yul-
nerable to the depredations of others, whatever their motive,
and to make one’s own well-being dependent on their will.
Agreements to observe limits on conduct are therefore liable
to be undermined as soon as they are made. The rationale of
government, on this analysis, is to prevent this from happen-
ing. A superior power is required not only to deter and pun-
ish those who would exploit for their own advanatage the trust
of others but to provide assurance to those entering into
agreements, and who rightly fear such exploitation, that the
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terms of their agreements will be enforced and the perform-
ance of others guaranteed.

There would appear, then, to be two levels oi'" rule-gov-
erned order in human affairs. The first is the pOSS:-lblly unsta-
ble and unreliable order that appears where individuals or
groups are associated in terms of common rules but do notf
enjoy the benefits of a government to secure obser\f'ance':;1
them. The other is the presumably more stable order in whic
rules and government are united. Thus, between the ex-
tremes of anarchy as a situation lacking either govern.m'e'nt or
rules and the order of the state, there exists the po‘smblhty of
life according to common rules ("societ).f’”) even mlthe ab-
sence of common government (anarchy”). ?nternatnonal s0-
ciety, understood as an association of states in terms of com-
mon rules but without a common government, is thus at least
a logically possible form of international order, however un-
stable or otherwise unsatisfactory it may turn out to be. ‘Man-y
have gone further than this, arguing not only that society 1sf
possible in the absence of government but that the system o
states does in fact constitute a society based on common 1;ules:
an “anarchical society,” as it has been called, in which inde-
pendent states are reliably related on the basis .Of common
rules derived from custom and agreement, despite the“ lack
of any superior rule-making and rule-applying power or “gov-
ermnment.” Perhaps because the consequences of anarch)-r are
less devastating for states and their inhabitants than for indi-
viduals in a postulated state of nature, the former are not

14 The modem states system has been characterized as "ll'.he Enar'chl(fia.lBscii
ciety” by Hedley Bull in his book by that title. But in del:'imng society 1u
does not consistently distinguish association on the !33515 of common r; es
from association for the promotion of shared ends or mtere.sts, a ver):' differ-
ent matter (see Chapter 1, above). Bull is one of a long line of wntefrs on
international relations to argue that anarchy (in the sense of abs.ence of gov-
ernment) is not only compatible with the existence o.f mtenlxatlonal SC.DCI-EZ
but constitutes the form of organization most approp.nate to 1t'. Tg;el ongm:3
eighteenth-century versions of this argument.are discussed in Eaptere a,;
below. A specifically Oakeshottian interpr(‘e‘tatlon‘ of the modern urop
states system is provided by Keens-Soper, “Practice of a States-System.

40

INTERNATIONAL RELATIONS

compelled to resolve the problem of the instahility of their
arrangements by forming an inclusive political community
through submission to a sovereign world power. Indeed, it is
not at all clear whether it is the dangers of international an-
archy or those of submission to such a power that are more
to be feared. _

The value of the Hobbesian analysis for the understanding
of international law and morality is thus to be found not only
in its denial of the possibility of international society but also
in an affirmation of that possibility that can be extrapolated
from it.’5 It set the stage for subsequent exploration of the
character and conditions of “society” in the relations of states:
of how, in the absence of a common superior, states might
nevertheless manage to carry on their relations with one an-
other within a framework of common rules. If the states sys-
tem of Europe was not to be a unity under a single sovereign
power, what was the character of such unity as it did possess,
according to which it might be distinguished from a ruleless
anarchy? How can anarchy in the sense of absence of common
government be reconciled with society in the sense of asso-
ciation on the basis of common rules? It is the attempt to
explore these questions that has given rise to a body of thought
about international society which, as I have already sug-
gested, is indispensable for the analysis of international law
and international morality.

If discussion of the idea of international society is today still
pervaded by a sense of paradox, how much more must this

'3 Hobbes is usually interpreted as denying the possibility of international
society. The most influential exposition of this view, so far as the history of
international relations theory is concerned, appeared in 1672 in Pufendorfs
Law of Nature and of Nations, book 2, ch. 2. A more recent version is that
of Bull, Anarchical Society, pp. 24-25, and 46-47. This interpretation has
recently heen challenged by Forsyth, “Thomas Hobbes and the External
Relations of States,” who argues that, although for Hobbes sovereigns are
not subject to the authority of any earthly superior, they are governed by
the law of nature: they are, for example, to seek peace and hence to observe
the constraints concerning the treatment of ambassadors, the conduct of war,
and so forth, which follow from that injunction.
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have been the case in the early modern period of Europtear;
history when the idea of the modern s'tates system \izlas }:us
emerging from a set of very different ideas. Althou.g tf flie
is evidence in the sixteenth and seventeentl-f centuries of the
existence in Europe of a system of states, its cl?aracter.:;rag
more often interpreted in terms of the kind o_f umt:"y provi ;31
by a higher sovereignty, one that was embodled either.m t el
ideal of a unified Christendom or in t}.ne 1deal-of a uml;'ersa
secular empire or monarchy. It is only in the e¥ght.:eent F;né
tury that the idea of a states system whose unity is pr?w tial
by its own distinctive institutions—those of diplomacy, the
balance of power, and international law-—re:?.lly em}e;rgels-l as
an independent and fully articulated conception of t e i;:—
acter of European international society. Yet even during this
period there were many who found this conception an.gnsat-f
isfactory one and who were concerned to explore the idea 0f
international society in terms of more centralized forms o
on.
Ol’g;ﬁl:::lt;a of international society as a system of indePenﬁent
sovereignties within a common framework of I‘l:lle.S is, tdert],
one that has long appeared to rest on contradiction and to
stand for a form of human association tha‘t many obser"veri
continue to regard as anomalous. The logic of 1ntema§ona
society appears to point toward the poles of complete 1;(;:-
der on the one hand and a world state on the ot.her. e
realization that a decentralized association qf sovereign states
might perpetuate itself without reaching either of these ex}
tremes, and the attempt to think through the _character 0Ir
such an association, is one of the remarkable achievements o
modern European international relations theory.

THE SOCIETY OF STATES AND WORLD SOCIETY

The idea of international society, as so far explored, excludes
the notion of a mere assemblage of solitary agents whose acts
may have consequences for one another but who are _r;ot as-f
sociated within a common framework of rules. The idea o
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international society may, however, be further elucidated by
attempting to specify the character of the units composing it.
In the international society that began to emerge in Europe
during the sixteenth and seventeenth centuries, these units
were slowly coming to be understood as “states”: that is, as
territorially defined and independent political communities,
The idea of a society of states was derived by analogy from
civil society. First the prince, and later on the state itself
understood as a corporate entity, replaced the individual per-
son as a member of the greater society beyond the local realm
and as a subject of its laws. International society was under-
stood to be a society of states.

The expression “international society” is thus, strictly
speaking, a misnomer. It is not “nations” in the sense of eth-
nic communities that are associated within it, but states. Yet
the notion that nations are the proper units of international
society is one that tends to merge with a state-centric con-
ception because statehood has in the past proved to be the
only reliable vehicle for participation in world affairs, The
principle of national self-determination, which could be taken
to mean that each ethnic community or nation should be free
to decide its own form of association, has more often been
expressed as the claim that each nation should be free to or-
ganize itself into an independent state and to participate equally
with other states as a member of the society of states. So close
indeed is this notional link between “state” and “nation” that
the English language now scarcely distinguishes them in many
contexts. It allows us to speak of the “nation-state,” “inter-
national relations,” and the “United Nations,” even though it
is almost always states rather than nations that are being talked
about.

The chief alternative to this state-centric conception of in-
ternational society is one in which the individual person is
regarded as the real member of international society and the
proper subject of its laws. “International society” here be-
comes the name for that transnational and potehtially univer-
sal society in which states have become merely one of a num-
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ber of intermediate levels of political organization: a synonym
for “world society.” It is based on a conception of hur_nan
unity that has been part of the Western traditio‘n at least since
the time of the Stoics. The postulated unity is a m(.)ral one
that is believed to exist in principle even if at .times it seems
only inadequately reflected in practice. Accordmg. to t}ns‘corll-
ception the world is morally and therefore po‘tentlal.ly‘a' single
universal society or cosmopoalis. In this society dw1smns.of
class and nationality are arbitrary and without ultimatt? valid-
ity. The existence of such divisions and the‘refore of c?].ﬁ'erent
laws governing different groups of people is not denied, bu;
the arrangements defined by local custom and by the laws o
the state are thought to be qualified by a highe.r l‘aw based
on the premise of the equality of all persons. This is the law
of nature, a law based on reason rather than local custom and
therefore universally applicable: “one eternal and unc}.xange-
able law . . . valid for all nations.”® Therefore, t.he universal
community of mankind is morally prior to the society of ‘stat_es.
The latter is simply the particular form that the orgamzatlo}'l
of the human community has taken in modern times: but it
is not the only possible form that this community mlght. as-
sume. Its true character would be most fully realized in a

i iversal legal order.'”

SmBgtl)‘:hm;he idea gf a society of states and that of a world
society of individuals are abstractions acco%'ding to whlc'h the
complex and mutable reality of world affairs has be(?n _mter-
preted. Neither offers a completely accurate description of
world order, although at different historical moments one has
seemed more plausible than the other. The idea of interna-

16 Cicere, De Republica, 111, xxii, 33. . _ '

1T For a recent exposition and defense of a cosmopolitan view of interna-
tional society and morality, see Charles R. Beitz, Political The?ry_and Inte}:'—
national Relations. Beitz is careful to distinguish the moral principles of the

world saciety he postulates from the legal and political institutions through -

which such principles might be implemented, arguing the}t moral cosmopol-
itanism in no way commits one to accepting the desirability of a world state
(pp. 181-183).
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tional society as an association of independent states within a
framework of common rules corresponds best to the condi-
tions prevailing in Europe during the eighteenth and nine-
teenth centuries. It was during this period that the idea of a
European society of states achieved its clearest expression in
international thought and in the practice of international law.
After 1800 the expression “the law of nations”—always an am-
biguous one, for it could be taken to refer to the rules found
within each nation for regulating the conduct of its own mem-
bers as well as to those pertaining to the relations among
nations—began to be replaced by the more explicit expres-
sion “international law.” It was also during this period that
the idea of an international law bhased on the actual customs
and agreements of states began to drive out the older concep-
tion of the law of nations as natural law applied to the conduct
of sovereign princes.
In seeking to understand the premises of the idea of inter-
national society as a society of states, it is useful to compare
the periods preceding and following the flourishing of the Eu-
ropean states system. If we go back to the sixteenth century,
the idea of a society of states seems to have little application.
There are; to be sure, elements of this idea as it later devel-
oped. But the differences are more striking. There is first of
all the great number and diversity of the often overlapping
political entities within the European realm—dukedoms, re-
publics, bishoprics, free cities, estates, principalities, king-
doms, the Papacy, and the Holy Roman Empire. There is the
persistence of the idea of a universal society that made it
difficult to imagine a unified Europe as anything other than a
single Christian community or a universal monarchy. Most
important is the lack in sixteenth-century thought of any clear
conception of the associates in an international society as en-
tities all essentially of the same kind: collections of individuals
within a particular territory, subject to common laws, ruled
by a common superior, and independent of the authority of
any other such entity. The idea sought—that of a state—was
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one that was only beginning to be articulated.’® Such articu-

lation was difficult where political arrangements were as com-

plex and diverse as those of Renaissance Europe. Wh:?t, flcl)r_
example, was one to make of an entity such as C.astlle in tl e

second quarter of the sixteenth century, whose kllng, Charles

V, was also ruler of Aragon and of the Burgundlnan Nether-

lands, Holy Roman Emperor (and thus the nominal r.u‘ler 9f
a diverse assemblage of principalities, estates, am.i c1t.1es in

cental Europe), and the ruler of vast new domains in t.he

Americas that were of unquestionable novelt.y 50 far as exist-
ing political forms went? Europe had at this time no cle:r
conception of the identity of the units that c-o?nposed it. I_.e:::]l -
ing any clear notion of these units as entities of esseptl yf
the same kind, it lacked any clear idea of itself as a society o

such entities—that is, as a society of states.

If we turn to the present century, it seems tl.lat the firm-
ness of the idea of international society as a soclety‘of states
is once again in doubt. Numerous observers representing mar;(y
points of view have called attention to the apparent break-
down of the institutions of positive international law as a (tizo'n-
sequence of the expansion of the states system bu?yon. ‘1ts
European and Christian base.'® A new cosmopolitanism 1; 111)1—
timated in the revival of natural-law thinking represented by
such developments as the Nuremberg trials and.subsequent
efforts to give international protection to human Flghts. There
is also renewed confusion concerning the identity of tl.'le as-
sociates in international society, a confusion reﬂectec? in t'hﬁ
preoccupation of much current writin.g on world ai?'alrs wit
the place of such entities as multinational corporations, rev-

18 Late medieval and early modern political thinkers did possess the idea,
derived from Aristotle (Politics, 1, 1-2) and Aquinas (Summa ThiolagiC{:,t I:
1L, g 90, art. 2. and On Kingship, book 1, ch. 1, para. 14}, ofa c%mp ete
or “perfect” community, but these expressions embraced a very wide range

itical forms.
of Sog:::alfor example, Rsling, International Law in an Expcfnded “l/t?rhi;
Hoffmann, State of War, ch. 4; and Bozeman, Future‘of Lawina Mt}:t;cu -
tural World, Some of their arguments are considered in Chapter 12, below.
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.olutionary movements, and international organizations. For
many the term “international” has come to be seen as beg-
ging some of the most basic questions concerning the char-
acter of those activities and arrangements that transcend the
boundaries of states.
These judgments have led some observers to challenge the
premise of state autonomy underlying the classical order of
international law and to question the continued relevance of
this order in a world characterized by the growth of transna-
tional relations and interdependence and by a corresponding
decline in the importance and legitimacy of the state. It is
suggested that international law as we have known it in the
past is gradually being replaced by a new transnational legal
order directly governing the conduct of individual corpora-
tions, international organizations, and other non-state enti-
ties, as well as the conduct of states. Such arguments, how-
ever, appear both to underestimate the importance of
transnational relations in the past and to exaggerate their
present significance. There is little evidence that the states
system is on the verge of disappearing or that any major change
has occurred in the manner in which international law is cre-
ated and applied. As in the past international law continues
to be created primarily through custom and treaties, and to
be applied in a variety of national and international forums,
Although entities other than states increasingly have certain
rights and duties under international law, this law is still one
that is created and applied by states.

To reject some of the more extreme claims that have been
made about the demise of the states system is not, however,
to deny the significance of transnational relations and of cos-
mopolitan legal and moral ideas. Clearly there is a need to
explore the idea of a single world society and its implications
for morality and law. But it is also important to continue the
effort to understand the idea of the society of states as that
idea appears to have flourished within the modern states sys-
tem that originated in Europe and has since come to include
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the entire world. We must ask whether the understanding of
international society that was explored and refined in the course
of several centuries of experience with this system is indefad
no longer appropriate, even in a revised form, to the predic-
ament of humanity in the last half of the twentieth century.
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CHAPTER 3

The Modern States System as an
International Society

WHEN RANKE described the states system of Renaissance [t-
aly as a “diversity in ideal unity,”? he expressed a view shared
by many others who had reflected on the character of modern
European civilization. The diversity of this civilization was
apparent in the plurality of its tongues, faiths, and local cus-
toms and in its division into a number of independent politi-
cal communities each governed according to its own laws and
traditions. But the basis of European unity was harder to dis-
cern. The idea of the modern states system as a number of
independent states united through their participation in a
common body of authoritative practices—in other words, as
a kind of “practical association”—can be understood as an out-
come of attempts to specify the character of this unity,

The idea of a society of states is derived from two others.
The first of these is the very ancient idea of a universal society
of mankind: a great community more inclusive than the par-
ticular communities into which mankind is divided and gov-
erned by a law of nature superior to the particular laws of
these more restricted communities. The second is the idea of
a system of states, understood as a multiplicity of independ-
ent political communities coexisting within a certain geo-
graphical area. First articulated to account for the political
organization of the Italian peninsula and then of the German
empire, the idea of the states system came to be identified
with the arrangements of an ever increasing portion of the
globe. But it was only gradually, and in spite of distractions

! History of the Latin and Teutonic Nations, p. 38.
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arising from the exploration of many irl:elevant by“_lays,ft:l}i:
the two ideas were explicitly combined in a concgptlon o A
world as an association of independel-lt states umteddby tt ((alr
participation in a common law of natl.ons, understc‘)o r;)o t as
it once was) as the law of nature applied to soverelgnsd u e:z
a body of law specific to the society of st?.tes and tli'()ote - ltn i :
own unique usages and traditions. The. idea of le sgcll:)e );}{l)e
states emerged when the universal §oc1ety postulated by tk
theorists of natural law came to be m‘tt?rpreted as an l.';lss‘r:\ma-
tion of independent political communities and whenbt e syi:
tem” constituted by the states of Europe be%an 150 e unhe
stood as a particular kind of system—-_a society fv?' ose
members were tied to one another by a single body of inter-
naf;z::]z:-c{?;; to this idea what unites the separate Slt-atoes in a
larger society is not any similarity of language, re 1g10r;1,‘ct:i
government. Nor is their unity to be found in geographi
proximity, in their transactions with on'e another, }c:r ;n ana)i
interests they may happen to share. It is, _r,?tther, the Or'I:'les
unity of an association of indepenc-ler.nt pohtllcal cl(()mminzll le s
each pursuing its own way of life within cert'am ac 1nowthe ggh
limits: that is, according to generally reoognmgd rules throu
which cultural individuality and communal liberty arle gtl‘ar-
anteed, subject only to the constraints ?f mut}lall t(? eral 103
and mutual accommodation.2 The genesis of this 1nsxght ?n
the working out of its various implications was th_e fruit o ain
extended intellectual effort in which the essential was only
slowly distinguished from the incidental.

MULTIPLICITY AND DIVERSITY

The modern states system reflects not only the division .of the
world into separate states but into states of Ehe most diverse
character. That we refer to these entities as “states creates a

2 The extent to which international law and morality reqlllire re.\'lq:u.egl:1 for
liberty and pluralism within as well as between states is considered in Chap-

ters 9 and 10, below.
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superficial impression of similarity that is belied by the fact
that they constitute an extemely heterogeneous collection. The
states system that was emerging between the fifteenth and
eighteenth centuries was composed only in part of those na-
tional monarchies that best fit our present notion of the early
modern state.® Sweden is a good example, as is France if we
discount the latter’s recurrent imperial ambitions. Less easily
accommodated to the modern picture are those personal
unions, often transient, created and extinguished by royal
marriages and hereditary succession, such as those of the
Hapsburgs or a Great Britain and Hanover between 1714 and
1837, After the Peace of Westphalia, the European system
was augmented by hundreds of principalities and estates, some
very ancient, that were now all but nominally independent of
the Holy Roman Empire: duchies and electorates, landgra-
viates and margraviates, counties and free cities. There were
also ecclesiastical territories such as the Papal States or the
Bishoprics and Archbishoprics of the Empire, as well as city
states like Venice and Geneva and confederations like those
of the Dutch and the Swiss. And then there was the Empire
itself, a mysterious entity, “neither holy, nor Roman, nor an
empire,” which Pufendorf is said to have described as “an
irregular body, similar to a monster, if measured by the rules
of civil science.” Some of these entities had acquired exten-
sive possessions abroad: Victoria was Empress of India as well
as Queen of England. The abandonment of dynasticism, the
consolidation of many of the smaller entities into larger states,
and the growing acceptance in the nineteenth and twentieth
centuries of national self-determination as the proper foun-

1t is not until the sixteenth century that one begins to encounter “the
distinctively modern idea of the State us a form of public power separate
from both the ruler and the ruled, and constituting the supreme political
authority within a certain defined territory.” (Skinner, Foundations of Mod-
ern Folitical Thought, 2:353.} From the perspective of international relations,
4 state is an independent political community: a people organized within a

- territory under the jurisdiction of such a power.

* Voltaire, Essai sur les moeurs, ch, 70.
® Wight, Systems of States, p. 21,
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dation of statehood all tended to make for a more }miform
system, although this was offset by the addition to interna-
tional society of a host of new non-European states as a result
of the breakup of the colonial empires. Compe-ired with the
European past, the diversity of languages,.rehglons, an.d laws
has probably increased rather than diminished. All this sug-
gests the continued heterogeneity of the modern states sys-
ter;;ad yet the idea of a society of states, lik.e that of the state
itself, presupposes a certain formal similarity among the en-
tities designated as states regardless of the degree to .whlch
they differ from one another in religion and c-ult:'ure, in the
size and wealth of their populations, or in their internal po-
litical arrangements. From the point of view of diplomacy, to
be able to identify the political entities to which it was proper
to ascribe the quality of statehood was of more tha‘n‘ theoret-
ical importance. Only a state—an independent political com-
munity entitled to look after its own affairs-——coiuld be a mer-
ber of the society of states and occupy a position of equ.ath
with other members. Implicit in the idea of membership in
international society is the idea of speaking with a Sf:-:parate
voice, of being an autonomous agent able to order its own
internal affairs and engage in transactions with other entlitles
of similar character. It is this idea that underlies the various
attempts that have been made, in political thought anc'l in
international law, to define the quality of statehood: t.he idea
of the “perfect community” explored by the scholastics, one
“complete in itself, that is, which is not part of .amothe:r com-
munity, but has its own laws and its OWII”COUH(-:II and its olwn
magistrates”;5 the notion of “sovereignty apPlled to a politi-
cal community not subject to superior authority and thus free
both to alter its own laws and to determine its own relaFu-)ns
with other such communities; or the “independent p?lltlca}l
community” of nineteenth-century international law, identi-

8 Vitoria, De Indis, p. 169,
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fied by marks such as a defined territory, self-government,
and recognition of its independent status by other states.
The idea of a society of sovereign or independent states has
a number of important corollaries. One is that each state en-
joys a certain right to be immune from the scrutiny and in-
tervention of other states in its internal affairs. The idea of
state sovereignty means that an independent political com-
munity is free to make and amend its own laws and to enjoy
its own religious and cultural life, subject only to those limi-
tations that are necessary to reconcile the liberty of one com-
munity with that of others. State sovereignty is therefore
compatible with the absence of individual liberty within the
state. Self-government can take many forms, and is not lim-
ited to constitutional or democratic rule. It is not, in other
words, a necessary feature of international law that it include
provisions protecting the liberty of individuals within each
state. The view that the liberty of states has nothing to do
with individual liberty received its most extreme formulation
in nineteenth-century writings on international law. Accord-
ing to the leading English treatise of this period, for example,
a state “may place itself under any form of government that
it wishes, and may frame its social institutions upon any model.
- - . A state has a right to live its life in its own way, so long
as it keeps itself rigidly to itself, and refrains from interfering
with the equal right of other states to live their life in the
manner which commends itself to them. . . .”” From such an
extreme view of state sovereignty, nineteenth-century writers
tended to deduce a strong principle of nonintervention, for
the greater the range of matters that are thought to fall within
the exclusive jurisdiction of the state, the greater the range
of state activities protected by the principle of noninterven-
tion. As I shall try to show later on, nothing in the idea of
state sovereignty precludes the existence of moral and jurid-
ical constraints protecting individual freedom from the exer-
cise of government power. But it is also true that such con-

" Hall, Treatise on International Law, pp. 43-44.
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straints are not required by the idea of the state as a free
(that is, sovereign) community unless further assumptlo.ns are
made concerning the moral foundations of state sovereignty.
The idea of the sovereign or independ.ent state also has }?s
a corollary the idea of the formal equaht‘y of states. In the
seventeenth and eighteenth centuries the view that state:s \:flel-’e
formal equals regardless of other differenceiwas explaine in
terms of an analogy with individuals i{l a “state of natu;e,-
who were presumed to be equally at liberty to pursuedt. eir
own security. According to this analogy the .natural COl'ldltIOIl
of nations is one in which claims to superionty_ or precedence
are unfounded. Although princes may differ in ‘\‘Neal'th or in
the size of their dominions, suggests Pufendorf, “their power
is of the same nature.” The same“idea is repEate('i sex&n%—
five years later by Christian Wolff. "By nature, wnte.s olff,
“all nations are equal the one to the other. .For nations are
considered as individual free persons living in a.state of na-
ture. Since by nature all men are equal, ?ll.natvlons too are
equal.” And he goes on to illustrate the dlstmch(?n betwe“en‘
incidental and essential features of the state, arguing thalt als
the tallest man is no more a man than the dwarf, so also :1
nation, however small, is no less a nation .than .the grez;.:es(;
nation.” The independence of states thus gives rise to a kind
of formal equality, for the claim of a state to be “sovereign,
that is, independent of any superior, i? one that al-] states an:
equally entitled to make simply by virtue of th.elr staftus ::
states. But, as Wolff’s metaphor suggests, tl_le idea -:})1 state
equality does not entail any substa.ntive eque_lhty. OE t (: C(IJII;
trary, the formal equality of states is com'patlble wit (—‘:xl re
differences in territorial extent, population, wealth, religion,
rnment. ‘ '
an%}ﬁfsv ethe formal similarity and equality- coptamed 1{1_thle
idea of a society of states does not necessarily imply I;Ohtfla ,
religious, or cultural uniformity. On the contrary, that idea

8 Latw of Nature and of Nations, 8:4.
9 Law of Nations, Prolegomena, sect. 16.
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reflects a series of compromises through which the inhabit-
ants of Europe accommodated themselves to the inescapable
fact of their own diversity, a diversity that some of them not
only tolerated but came to value. Where some insisted that
international law must allow each state to enjoy its liberty as
a matter of natural right, others emphasized the advantages
of this liberty. Gibbon, for example, saw in the division of
Europe into separate states an antidote to the oppressive des-
potism and cultural stagnation to which the Roman Empire
had succumbed as a consequence of its uncontested dominion
over the civilized world, a decline which he feared would be
the probable consequence of the unification of Europe under
a single sovereign.! The gradual inclusion, from the middle
of the nineteenth century, of non-Christian and non-Euro-
pean societies only augmented the diversity of the modern
states system. It is one of the great achievements of European
international law that it acknowledged the claims of plural-
ism. It reflected an appreciation of the fact that the most likely
consequence of attempts to shape international society ac-
cording to some particular ideal conception of religious truth,
political legitimacy, or human good would be perpetual war
or a universal tyranny. It therefore rejected the notion that
international society should display not merely the formal
similarity of its member states but also whatever substantive
similarity—a devotion to Calvinism, for example, or mon-
archy, or communism—that some might try to impose on all.
For states, as well as for individuals, it is association in terms
of principles to be observed in the pursuit of self-chosen pur-
poses, and not in terms of a devotion to any shared purpose,
that “corresponds to and accommodates the dominant moral
disposition of the inhabitants of modern Europe: the historic
disposition to be ‘distinct,” 12

1 Decline and Fall of the Roman Empire, ch. 38, Arguments concerning
the advantages of multiplicity are also made by Montesquieu, Considérations
sur les causes de Iy grandeur des Romains ef de leur décadence, ch. 9, and
Machiavelli, Art of War, hook 2, pp. 622.623,

1 Oakeshott, On Human Conduct, p. 251.
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TuE IMPORTANCE OF INTERNATIONAL Law

It was not until the end of the eighteenth century that def-
erence to the authority of a common body of international
law was clearly recognized to be the essential basis of associ-
ation among the states of Europe, rather than such contingent
features or conditions of their association as geographical pro-
pinquity, cultural similarity, religious or ideological agree-
ment, or common interests. This discovery was, however, the
culmination of explorations of the idea of international society
begun many years before.!? The experience of the century
ending in 1648 seemed to prove that the states of Europe
could not agree to subject themselves to a universal monarch
or to 2 single religious faith, and thus that neither political
nor religious uniformity could form the basis of their relation-
ship. On what basis, then, could they be related? Their com-
mon struggle against the Turks, together with religious stale-
mate within Europe, supported the notion that they had at
least their Christianity in common, even if this faith was no
longer that of the united Christendom of an imagined past.
Later on, as we shall see, other sorts of substantive unity
were discerned, urged, and from time to time even momen-
tarily accepted. But all such forms of substantive unity have
proved ephemeral; what has persisted is the formal unity of

12 The history of the idea of a society of states is not to he confused with
the history of the European states system itself, although the two are cer-
tainly connected. For two different views on the question of origins, compare
Wight, Systems of States, pp. 129-152, with Hinsley, Power and the Pursuit
of Peace, pp. 153-185, and Nationalism and the International System, pp.
67-84, Wight, who argues for an earlier date, is in fact more concerned with
the states system, Hinsley with iden of the states system. A related contro-
versy concerns the origins of international law, much of it taken up with a
tendentious effort of transfer the honors of originality from the Protestant
Grotius to the earlier Catholic writers Vitoria and Suarez. The various ar-
guments are summarized by Nussbaum, Concise History of the Law of Na-
tions, pp. 296-306, For reasons given in the text, I think that it was not well
into the eighteenth century that the idea of international society as a society
of states governed by a body of law arising from the relations of such states,
as opposed to natural law, was clearly articulated and widely understood.
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an association of states based on mutual restraint and accom-
m.odation. It is the sort of unity enjoyed by those who, havi
failed to get others to adopt their own ideas and insti,tutior?sg
have little choice but to tolerate the existence of diff :
they are unable to eradicate. crenees
The Peace of Westphalia,®® concluded in 1648, has been
thought by successive generations of commentat()’rs to be of
great signficance because it reflected an understanding that
the states of Europe were to be united on the basis of certain
formal principles of mutual toleration and coexistence, and
were :etgreed (if only for tactical reasons) in rejecting poiitical
or religious union. Although the significance of the peace ma
have been exaggerated by the desire to find a constitutiona){
foundation for the states system as well as to have a means of
mark.ing the origin of this system, it is nevertheless true the
treaties signed at Miinster and Osnabriick reflected principles
that were later to become thoroughly embedded in Euro I:aaan
t!rlought and practice and to distinguish the modern int(—l::-na—
Eonai system _from the crumbling arrangements of medieval
louwrS(?pe. The impact of the peace can be summarized as fol-
First, the Peace of Westphalia seems to have paved the
way for frank acceptance of the idea of Europe as a multiplic-
xt):r of independent states by requiring from its numerous Eon-
stituents no more than nominal deference to the interests of
the Holy Roman Empire. Thus, the right of the princes, bish-
ops, and cities as independent powers free to pursué their
own foreign policies, conclude treaties, exchange diplomatic
rfapresentatives, and make war was recognized. At the same
ETe thelclaims o.f the emperor to the status of ruler of all
- I:-;)glel,y c;zjge zgibund to be sure, were at last explicitly and
Second, the peace also constituted a rejection of religious
orthodoxy, although this rejection was implied by the pro-
ceedings rather than explicitly incorporated into the text[; of

15 Parry, Consolidated‘ Treaty Series, 1648-1918, vol. 1,
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the peace treaties. The latter contained many rest:;lctions (ir:’
religious liberty, but the negotiations that pr{:)duce emdlwe}:1 !

carried on by Protestant as well as Catholic rulers, ain t 15
implied mutual recognition and tolerance, however rf) uctcalm .
The states system after Westphalia was more clearly based on
secular principles than had been the case before.

Third, the discussions resulting in the peace occurred at 3
general conference at which many states were represent((i,‘
and which was conducted on the assum'pifxon that matt]ers ; l:
rectly concerning some few of the }.)artlcxpa}nts were also }na
directly of general concern. Implie1F ‘here is t‘he not;o?hom-
society whose members might legitimately _mteres et
selves in disputes to which they were not directly a l[laar ¥,
the resolution of which might have consequences for the so-

i whole. 4
Clegn:;hi the Peace of Westphalia, by reconstitut_ing the zlol);
Roman Empire as a collection of states at once independen
and yet joined under the nominal authority of the en-1pe11-0tr,
created an anomalous political entity that was to stl%u }?g
later thinkers to puzzle over what Pufendorf in 16 2
identified as a “states system’: “several states that are so lc)on-
nected as to seem to constitute one body but whose members
retain sovereignty.”’5 The name as well as the conception was
soon to be applied not to the empire but to Europe as a
WhAollt?};ough Europe was increasingly taking the form of ztstys(i
tem of states, FEuropean thought only slowly accommo at;l

itself to this development. When sixteenth- and seventeenth-

14 Westlake, Collected Papers, p. 56. . B
15 As quoted by Wight, Systems of States, p. 21; also see K:leger, Potltt;f:s:
of Discretion, pp. 153-169. Whether Pufendorf meanlt] by a st?)te ts;lys ;eﬁ

i is into doubt, however, by the -

what it has since come to mean is thrown in oy the et

i ives i Citizen (1682): a number of state
ition he gives in Duty of Man and _

lcl(])rlmectedgby some special bond, that their several powers caln he rek‘;arde;il
i state” (p. 115). His examples are sever

as substantially the powers of ene sta . N evera

inistered under its own laws by a co
kingdoms each separately adminis ; ommon
iati te states united by a treaty according

king and an association of separa . °

whigch decisions regarding the common defense are made by unanimous con

sent.
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century writers on the law of nations imagined a society more
inclusive than that of the state, they most often had in mind
a world society of individuals, a single humana civiltas or ci-
vitas maxima, not a society of states. Similarly, the law of
nations (ius gentium) was during this period most often iden-
tified with a law of nature whose principles, being universal,
would be found in the particular laws of each people or state.
Only a few writers clearly distinguished a body of rules spe-
cific to the relations of states, a ius inter gentes or interna-
tional law proper as contrasted to the s gentium, and these
were mostly lawyers primarily interested in the practices and
rules of international diplomacy, commerce, and war rather
than in their philosophical foundations.® The idea of a dis-
tinct body of international law derived from the customs and
argreements of states appears only fleetingly in the writings
of theologians and philosophers of the early modern period.
Too often the ambiguity of the expression “the law of nations”
has been resolved by reading back into the writings of writers
like Vitoria, Suarez, Gentili, Grotius, and Wolff more recent
conceptions of international society as a society of states and
of international law as a body of law specific to that society. 17

** In a work published in 1650 the Dutch Jurist Richard Zouche explicitly
distinguished the “law between nations” (ius inter gentes) from the ‘law of
hations” (ius gentium), tracing the former back not to the Roman ius gentium
but to the ius feciale, a body of law concerned specifically with relations
between Rome and the foreign nations with which it had contact. {Exposition
of Feciel Law, pp. 1-2.) A similar distinction is made by Rachel, writing in
1676, in Dissertations on the Law of Nature and of Nations, pp. 157-158.

' Although in the only available English translation of De Jure Belli Gen-
tili is made to speak of “international law,” it is evident that nothing resem-
bling the modern concept of international law 2s a set of rules based on
international custom and agreement is to be found in this work. For Gentili
the ius gentium or law of nations is composed of principles common to all
known legal systems and discovered by reason, It is therefore identical with
natural law: “The law of nations is that which is in use among all the nations
of men, which native reason has established among all human beings, and
which is equally observed by all mankind. Such a law is a natural Jaw" (p.
8). Suarez distinguishes between two senses of ius gentium, that is, between
“the law which all the various peoples and nations ought to observe in their
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The tendency of these writers to speak of the law of nations
as if it were natural law applied to a particular class of per-
sons, sovereign princes, can be seen very clearly in the sorts
of evidence mentioned by Grotius in The Law of War and
Peace to support his interpretations of the law of nations.
Grotius appeals to the authority of ancient authors, invoking
their superior perception of what the law of nature (which is
known through reason) requires of princes, but largely ignor-
ing modern state practice as evidence of the customs and
agreements of nations. This is a method very different from
that of the positivist treatises of the nineteenth century.

It is to the writings of the eighteenth century that we must
look for evidence of the emergence of a clear and consistent
conception of the society of states. The understanding of in-
ternational unity that flourished during the Enlightenment
reflected the shift toward such a conception in its preoccu-
pation with the cutural unity of Europe rather than the legal
unity of mankind. This is not to deny the cosmopalitanism of
the Enlightenment, but merely to notice that the larger so-
ciety it celebrated was often that of Europe rather than of
mankind. European unity appeared to reside, in part, in the
homogeneity of European institutions when compared with
those of the non-European world. This unity in diversity could
be seen, for example, in the languages of Europe, which re-

relations with each other” and “laws which individual states ar kingdoms
observe within their own borders” and are everywhere similar and accepted.
(De Legibus, 11, xix, 8.) But the law of nations in the first sense, though
distinguished from natural law, is nevertheless conceived as consisting of
principles both universally recognized and virtually immune to change either
through unanimous agreement or the universal adoption of a contrary usage.
(De Legibus, T11, xx, 8-9.} According to Gierke, Natural Law end the Theory
of Saciety, p. 196, the idea of a “universal society of states” was defended
against Pufendorf by a number of writers, including Leibniz and Wolff. But
Gierke evidently does not in this passage distinguish the idea of a society of
states from that of a world society of individuals. The claim appears to be
more justified in the case of Leibniz than Wolff; see the former's Codex Juris
Gentium (1693), preface, xx, and Schrecker, “Leibniz’s Principles of Inter-
national Justice,” p. 492.
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sembled one another more than any non-European tongue
allld in the increasing reliance on French as the mediuli oi‘
dlpl(?macy and polite society. European unity was also appar-
ent in the religious faith of its member societies. “all havin
the same foundation for their religion, though ;livided intg
lseveral sects,” as well as in their manners, so “nearly similar
in all this quarter of the globe,” by which they were “advan-
tageously distinguished” from the rest of mankind.’® The states
of Europe rested upon “the same basis of general law, with
some ”giversity of provincial customs and local esta’blish-
:fl‘e:}llt(; g sbtt-\:; :vhose principles were “unknown in other parts
E?ropean unity, however, was understood to rest not only
on similar principles but on common ones. The latter were to
be found in those practices of international relations whose
substance is cogently summarized by Voltaire: “that the Eu-
ropean nations never make their prisoners slaves; that they
respect the ambassadors of their enemies; that they are agreed
copcerning the preeminence and particular rights of certain
princes, such as the emperor, the kings, and other lesser po-
ten'tates; and that, above all, they are agreed on the wI;se
policy of preserving, as best they can, an equal balance of
power among themselves. . . 2! 1t is expected that each state
will pursue its own interests and seek to expand its power
but that it will do so within limits prescribed by an inheriteci
bedy of common principles. Europe, therefore, might almost
be thought of as a single society: “a kind of society and gen-
eral repul,),]ic,” “one Republic,” “one great nation compfsed
Sf several,” “a sort of great republic divided into several states,”
one great republic whose inhabitants have attained almo;t
the same level of politeness and cultivation,” “virtually one

18 Voltarie, Sicele de Louis XIV,
| , . p. 159; Burke, W 215; Gi
Decline and Fall of the Roman Empire, ch. 38. rie Works, 5:215: Gibbon,
'® Burke, Works, 5:214.
® Voltaire, Siécle de Louis XIV, p. 158.
% Ihid., pp. 159-160.
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great state.”?? The shock of the Frenf:h R-evtolution only .reiu;;
forced the insight that European unity, if it were to ex(;s X
all, must exist on the basis of recognized rules anc! proce L;Zf;
governing the relations of states, wha.tever the1;~1 purpfi: i,;
This is evidently what Burke ha,c,l in mind when- '?- wr{} e :
his “Letters on a Regicide Peace” about the pos§1b1 ity o r.ege
ular relations between England and the revolutlt?nar})lr regim t
in France that “before men can transact any affair, they mus-
have a common language to speak, and some ;:lomn'lonanl'{ecis
ognized principles on which E,hey can argue; ot cs:rwlsectices
cross-purpose and confusion.” It is the cqmmclln [l))ra' e
and rules of international society that provide the HS.ISt 1:
international relations even in the absence of common inter
ties. . .
GStSThO; gz}l;TiZation in 1758 of Vattel's reaflable and mﬂue?:;lal
Le Droit des gens made the literate pubhc more aw;.re o 1(-31
existence of a distinct body of intem:atlonal law .roc)te a};s m?lcS
in the practices of trade, navigation, ﬁsh_erles, famthassa.i i,l
truces, neutrality, treaty-making, and the like, e;.ls in 1 e :;] "
or political laws of each state. Neverthele.ss, t fe ru e;tural
Vattel presents are said by him to be derived 'ro.mtn arel
law rather than from treaties and cust.om. Vattel }1}5 in f}:et ted
in stating the general rules of international l_aw, those aents
binding on all states regardless of the pa%’tlcu]ar agreemthe
into which they have entered or the partlcu]a.r custo.nils : lﬁ
observe.” He therefore claims to e::clude treaties, whic ﬁ?ch
only “arbritrary” or "com{entional law, and Cllllstom,dw tled
binds “only those Nations which by ‘long usage have ell] o;:u !
its principles.” The details of treaties and custom‘, te tisge
gests, “belong rather to history than to a systematic trea
on the Law of Nations.”™

2 Fénelon, Examen de conscience, p. 9‘.?; Calliéresl, On th% 41\?5\1;:;;:;]_?
Negotiating with Princes, p. 11; Montesquieu, Réﬂenon:‘; g ,n Empim,
Sigcle de Louis XIV, p. 159; Gibbon, Decline and Fall of ¢ oma R
ch. 38; Burke, Works, 5:214.

» Works, 5:215.

% Droit des gens, pp. 1la, 9.

% Ihid., p. 1la.
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Thus Vattel, in the tradition of the writers on a universal
law of nations, postulates a universal society, But it is a uni-
versal society of states, not individuals. The law of nations
expounded by Vattel is unequivocally a law for a system of
states, and not the law of a transnational community of indi-
viduals.? And because it is universal it is not limited in in-
tention to states that are Christian, European, or “civilized.”
But of course the rules that Vattel states mirror closely the
practices of Europe, despite these claims to universal appli-
cation and to the subordinate status of custom and treaties as
sources of international law.,

Vattel’s work was frequently reprinted, in many languages,

during the last part of the eighteenth century and the first
years of the nineteenth. This period also saw a quickening of
international legal activity, as evidenced by the number of
treaties concluded, the increased scope of matters covered by
these treaties, an explosion of activity in naval prize courts in
connection with the Napoleonic wars, the consequent devel-
opment of a substantial body of case law on the law of prize,
and, finally, the proliferation of claims based explicitly on in-
ternational law. Equally important, from the last decades of
the eighteenth century the habit of discussing international
affairs in terms of the principles of the law of nations became
more common. This law was understood to embody the tra-
ditions of Europe and to serve as a way of expressing those
traditions as rules guiding the conduct of states.

The main works of the late eighteenth century concerning
international law make it clear that European practice was
almost completely replacing natural law as the most impor-
tant source of legal rights and duties. These waorks, unlike
Vattel's, are explicitly offered as compendia of state prac-
tice—and it is the states of Europe whose practice is exam-
ined for evidence of the law of nations. The twenty volumes
published between 1777 and 1780 by J. J. Moser are devoted
to compiling what he referred to as “the most recent Euro-
pean law of nations” as embodied in the texts of treaties, dec-

* Ibid., pp. 3, 6, 12.
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larations, diplomatic practice, and other evidences of the cus-
tomary practice of European states.?” This identification of
the law of nations with European state practice is made even
clearer in the works of Georg Friedrich von Martens. In a
series of studies that greatly influenced subsequent legal
thought, Martens defended the idea that international law
was “positive” law based on usage and precedent, summa-
rized the rules that might be distilled from state practice, and
compiled collections of treaties and judicial cases for the use
of statesmen and scholars seeking more precise knowledge of
international legal practice.” These and other works of the.
period helped to disseminate the idea that the law of nations
was exclusively a European institution—an idea that only
gradually diminished its hold in European thought when, to-
ward the end of the nineteenth century, non-European pow-
ers began to attain positions of international prominence.
The emergence of the idea of a positive law of nations based
on the practice of states corresponded to the decline of nat-
ural-law thinking concerning the internal law of the state. Of
all the diverse forms of law according to which a country might
be governed, one form—that posited or laid down by the
sovereign power—was increasingly regarded as definitive of
law as such.? Legal science turned increasingly to the inves-

2T Moser's principal work on international law is his Versuch des neuesten
europdischen volkerrechts in friedens- und kriegszeiten, published in 10 vol-
umes between 1777 and 1780. The collection of excerpts from this work
published in 1959 as Grundsdtze des volkerrechts is more easily obtained.
Moser's conception of international law is discussed by Walker, Johann Jakob
Moser, pp. 337-342.

5 Alexandrowicz argues that the international law whose outlines are traced
by Martens is not exclusively a European law because his collection of trea-
ties, Recueil des principaux traités, includes those contracted between Eu-
ropean states and Asian potentates. {Introduction to the History of the Law
of Nations in the East Indies, pp. 161-162.) But Martens explicitly defines
the general positive law of nations as the “aggregate of the rights and obli-
gations established among the nations of Europe” through their treaties and
customary practice. {Latw of Nations, p. 5, emphasis added.)

® The expressions “positive law” and “legal positivism” are notoriously
ambiguous ones. Hart distinguishes five meanings of “positivism” in contem-
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tigation-of the acts of legislative bodies in its search for th
law, while in international law there was a parallel movemen‘:
toward an increasingly explicit concern with the treaties and
ot.her public acts of states as expressions of their soverei
wnll_. And as the source of international law came graduall gtn
be ‘1dentiﬁed with the will of states, as evidenced bothyb0
their trea-ties and their customary practice, the society of stat d
becamfz increasingly identified with that particular grou (:;
countries whose conduct was investigated for the pur osl; f
dlscmj‘ering the content of this law. The nineteenth-cf::entu0
compilers and theoreticians of international law turned t;y
ward.an almost exclusive preoccupation with European stat_
practice to flesh out the structure of what was coming t be
understood as “The Public Law of Europe, "0 gl
The international system that had developed by the ear!
years of the nineteenth century might, in summar§ be chr )
acterized as displaying the following features. It w;\s undar_
stood to bel a system of states resembling one another in so::]:
ways but in others happily diverse. These states were re-
garded as constituting a single society governed by a distini-

Is)c.:oraryt l:Enlg]ish and American writing about law, {Concept of Law, p. 253,)
ince the late eighteenth century, “positivism” in i has I
. . : ry, positivism” in international law h
identified above all with two iti et 5 ot
i propositions: (1) that “law,” )
is a set of rules distinet from “na "or ™ a1 o 1
tural law” or “morality,”
y,” and (2) that th

Z?L;rc;i ;)f e.z].I I;LW, so understood, that is binding on the citizens an)d oﬁ’icialf
oras :nz l; : @ “;1]11 o}f the }:overeign as expressed internally through legis-

xternally through explicit agreement (treati i '
(custom) with other states. Th ooty o sgreement

- The first of these propositi is discus i
Chapter 9, the second in Chapter 8. proposiions it discussed in
" C ey, ) '
1747T:he expression “droit public de I'Europe” was used at least as early as
Mted:;eas \C‘r::tlgl':d;b]yrtsdDroit pugﬁc ;le U'Europe, fondé sur les traités, that
roit des gens. The former is not, h ati
bt ety et D , however, a legal treatise
storical study of Evropean international relati
el Distorica ; national relations largely as
peace. These treaties are identified with
b of Enpones o These identified with “the public
r than with “the law of nations.”
! tions.” In the nineteen

ceptl:lry the former expression was linked with the view that a few stat:e}:
might create through treaty rules of international law binding on states tha‘t

were not among the contracti i !
g, g racting powers. See Gihl, International Legislation,
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tive body of laws, the law of nations. Its rules we:ﬁ ‘unde(x;}
stood to have their source in the usages.and traditions
European statecraft and to reflect the experience of Europea::
statesmen in managing the coexistence of their separatei ccuul
tries. Furthermore, this law of nations was .hf:ld to apply otn y
to states, that is, to those independent Pohtlcal communi 1ei
whose sovereigns possessed the authorlty_ (but of cc()iu'rse:i m;_
always the effective power) to make treaties, to sen ;r; e;[
ceive diplomatic representatives, tol declare war, 3][1( fr 03{
to decide their external policy within t}?e framewor‘ oupr -
cedures that constituted the law of nations. Because a end
joyed the same status as members of the society ofd st.?t(:zts a;nc_
subjects of its law, the stat;eil werg forglllz:l;quals espite
i ities of size, wealth, and might. '
tuﬂe(};;lz;:m on the law of nations also helped tF) cla}lfy the
internal identity and external boundaries of the society ](]) st::fs.
It led to the eventual realization that what d'eﬁned the s .tes
of Europe as a society was not their geographlfcal pr(i)pltnq:tlh Zr
frequent transactions, or common cul.turfal heritage, bu L r
the fact that they were associated within the framle]:wo; ?m-s
single body of international law. Although the ot er af.c ors
might be important as accidental features or er.npl.rlct e "
ditions of such an association, theorists were begmmng‘do rtel-le
ognize that these factors could not themselves provide
international association.

ter'?;lse()i;;:elevance of geographical proxiTniW or freque?s
transactions as definitive features of the soc1et.y of states cou
be seen as soon as it was realized that the idea of co@br'r;f)tn
membership in a single system did not rule out the possibility

at Coexisting with this ideal of formal equality was the 3.lterns;:ivc;:1 1;0:;0&11
of a special status for so-called great powers, a statusl that mayt-h e te have,
following Hedley Bull, as pertaining to “powers r;.-cogmzﬁd by o :ta;isn oS peciai
i i s and peoples to have, cer

and conceived by their own leaders an . Jpecil

ies.” i i . 202.) As Bull points out, the i

iehts and duties.” (Anarchical Society, p- 202 _ . ;

:fgi: great power presupposes the idea of an international suo;:;et:f tumtei(‘ltE)‘;

instituti i f which the special status of

mon rules and institutions in terms ol : 5 f
gr)::;t powers can be defined and through which they seek to “govern the

society of states.
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that some of the members might have little to do with one
another. This became increasingly apparent as the society of
states came, during the course of the nineteenth century, to
include countries which, while coming into contact with the
great powers, often had little contact with the lesser Euro-
pean powers or with cach other. Nor, as the system ex-
panded, could similarity of culture beyond that implied by a
willingness to accept the forms of statehood and diplomacy
be said to characterize, much less define, the system. Lan-
guages, forms of political rule, religion, and the other dimen-

sions of national culture were multiplied, beginning with the

acceptance of the Ottoman Empire as a participant in “the

public law and concert of Europe.” After this step had been

taken statesmen ceased to invoke Christianity as the basis of
the unity of international society. The inclusion first of states

of European culture located outside Eurcpe and then of states

both geographically and culturally non-European marked the

demise of the conception of the society of states as an exclu-

sively European society.

During the latter half of the nineteenth century the unity
of the society of states was commonly asserted by writers on
international law to be based on the fact that its members
were “civilized.” The “Family of Nations” was understood to
be an association of nations that had reached a certain level
of civilization, as measured by European standards, and among
whom a special set of rules prevailed. These rules did not
necessarily apply in the relations among savage, barbaric,
primitive, or stateless peoples, or in the relations between
members of the civilized world and those outside its bound-
aries.* But as the century came to a close the so-called stand-

32 Article 7 of the Treaty of Paris, 1856.

¥ See, e.g., Wheaton, Elements of International Law, p. 16, and Philli-
more, Commentaries upon International Law, 1:23-24. When J. S. Mill wrote,
in “A Few Words on Non-intervention,” p. 253, that “to characterize any
conduct whatsoever towards a barbarous people as a violation of the law of
nations, only shows that he who so speaks has never considered the subject,”
he expressed a clear understanding of international law as the law of a par-
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ard of civilization was exposed to increasing criticism as a ra-
tionalization of colonial aggrandizement, and it too began sl(?wl.y
to disintegrate. Clearly neither proximity, nor cultural simi-
larity, nor the intensity of their transactions united Japan ax}mld
Paraguay, or Denmark and Siam. They were m'en?bers of the
society of states by virtue of their participation in its common
practices and by their recognition of the authority of its com-

mon laws,

ticnlar society of states. The standards governing re]atio.ns with or among
outsiders could not be the standards of this socie‘ll:y. ‘LTe‘t '1t was nolt t.hought
to follow from the exclusion of non-European or “uncivilized soclletles that
the inhabitants of such societies were without duties toward outsiders. The
most common way of putting the case for such duties was to say that such
relations were governed by “the universal rules of n:mr.aht_y .between nl:an
and man” (Mill), even though they were outside the 31:|nsd1ct10n of .the aw
of nations. The only serious resistance to this separation between mtert?al;
tional law and morality came from within the traditi(){l of natural law, wit
its postulated “natural society” of nations and of maflkmd based not on con-
sent but on the idea of natural justice. The duties imposed by the positive
law of nations, in contrast, are obligations derived from a systelln of l?w
founded on the customs and usages of civilized states'. On the idea of a
“natural society” in relation to international law see Twiss, Law of .Natwnsé
1:8; see also, more generally, Lorimer, Institutes of the Law of Nations, an
Eppstein, Catholic Tradition of the Law of Nations.
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CHAPTER 4

A Legal Order without a State

A DECISIVE STAGE in the progressive articulation of the idea
of international law was reached with the discovery that the
European states system might be thought of as a sort of civil
society, on the analogy of the civil order of the modern Eu-
ropean state, but distinguished from it by the fact that its
“citizens” were themselves states rather than individual per-
sons. Intimations of this idea of international law as a body of
law peculiar to sovereign states in their relations with one
another can be found in earlier writings. But it was only in
the course of the eighteenth century that a self-conscious clar-
ity concerning the character of a distinctively international
legal order was achieved and the insights of this achievement
consolidated and disseminated. The next stage, which in-
volved working out the implications of this idea of a distinc-
tive international legal order, occupied theorists of interna-
tional law throughout the nineteenth century and the first
half of the twentieth. The result was an extended debate in
which various deficiencies of the international legal system
were pointed out, according to different conceptions of law,
and various proposals for its completion in a system of “true”
law were advanced.

One recurrent criticism has been that international law is
undeserving of the status of law because it hews too closely
to the demands of power politics: its principles are too often
indistinguishable from those of reason of state. The customs
and pacts of the society of states, according to this view, can-
not be called law until they are made to correspond more
closely to the demands of morality. Rousseau, for example,
dismisses the conclusions of writers on international law as
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little more than the fruit of a misconceived ei'}:ort to seelch1n:1)ralf
guidance from a “history of ancient"abuses, .by a metnloThc')
reasoning in which “fact” is offered “to establish ngl}t‘. ‘ ;Sf
attack may be compared with another. common cntf]ihlsm N
the international legal system as defective because o ? ab-
sence of any sovereign power within it to malfe and enforce
its rules. The argument that internation.'i\l law is, for' this rea-
son, not really law was first given prominence in discussmni
of the law of nations by Pufendorf, alth-o-ugh it is now lr;n(‘):ls
often identified with John Austin’s definition of }awzas a (1)1 y
of commands issued and enforced by a sovereign.? Anot er
version of this argument is made by Kant‘, who thought 1(;
fruitless to search for rules of law in inte-zmatlona! f:ust.oms ].?'nh
agreements so long as states continued in a condltlon_ in v: ic
they “are not subject to a common external constraint. "
Between these two poles of doubt may l')e found a thir
critical position according to which the defining characteristic
of law is thought to lie neither in itfs correspon'dencedto a
rationally determined moral code nor in the creation an 3111
forcement of rules by a single sovereign power but in the
availability of some procedure for authorltatl'vely ascer(;zflmr:g
what is to count as the law. A legal order e:xmfs, accor mgf 0
this view, when there exists some authontr?ltwe met}flgld or
determining, first, whether a particular rule is & rule-o aw,
and, second, the meaning of a rule in particular mtuatlfi.ns.
For law to exist there must be some proccj:dure for reconciling
divergent claims and interpretations. Wlt'hout such a ﬂprc::e—
dure, it is argued, a system of rules is 1_m11kely to be effec IVE
in regulating conduct. The law of nations, lacking any suc

! Qeuvres complites, 3:353.
2 F:;;:)Jwing Hobbes, Philosophical Rudiments, XIV, 4, who defined the

law of nations as the law of nature applied to states, Pufenﬁlorf arguecilth:;
there is no “positive law of nations which has the force of a aw, pf‘o?z-a u); "
called, such as binds nations as if it proceeded from a supl?m?&l Lo of
Nature and of Nations, 11, iii.) Austin, too, c'oncenjned_ himself wi o char-
acter of law “properly so called,” and identlﬁed it with tl;e comman
superior. (Province of Jurisprudence Determined, lecture 1.) -

3 Political Writings, p. 103.
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means for achieving interpretive agreement, appears to be an
incomplete and defective expression of the idea of a common
law. Yet to seek rectification of its defects in a world state
seems neither practicable nor desirable. Perceiving the im-
possibility of constructing a universal legal order on the cen-
tralized model of the modern European state, a number of
thinkers were drawn to explore the extent to which the cer-
tainty and stability expected from the legal order of the state
might be achieved among a multiplicity of states. For those
who saw the lack of a reliable procedure for authoritative de-
termination to the critical defect of the international legal sys-
tem, the apparent solution was to be found in the creation of
some form of international adjudication or its functional
equivalent. The institution required for the realization of in-
ternational relations on the basis of 2 common law was not
legislative but judicial.

The development of this position was the work of philoso-
phers rather than of expounders of the law of nations. While
the latter attempted to reconstruct a systematic body of in-
ternational law on the basis of evidence provided by state
practice, the philosophers were already discerning what they
took to be the futility of such an exercise in the absence of
any authoritative way of resolving differences in the interpre-
tation of this evidence. The long line of publicists who built
upon the work of Moser and Martens at the end of the eight-
eenth century recognized the difficulty of relying upon natu-
ral law as a source of agreed principles of international law,
but they were much slower to grasp the implications of the
comparable uncertainty attending the reliance on treaties and

- custom as sources of law. The extreme conclusion had already

been drawn by Hobbes nearly two hundred years before: in
the absence of a supreme power to declare it, a law—apart
from the law of nature—governing sovereigns could not be
said to exist. Hobbes does not argue that in the absence of a
supreme power to interpret and apply them the pacts of sov-
ereigns with one another could not qualify as law. His is the

more radical and interesting argument that in the absence of
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authoritative determination such pacts would be unoertam and
ephemeral. States, like individuals, are in competition for re-
sources in their pursuit of power and security, anq Fhelr sov-
ereigns of course capable of appreciating the_ utility of ar-
rangements through which the severity of this competition
might be mitigated. International agreemen'ts to obser?fe lim-
its to the pursuit of national aims and natlorTaI security can
be accepted because to do so is prudent. Ratlon'al statesmen
will seek to render the pursuit of their respective aims less
uncertain through such agreements or pacts. But agreements
among sovereigns are as likely to be undermir'ned‘ hy the pres-
sures of competition as those among private individuals. The
dilemma of the treaty is thus little different from that of the
private contract: it is an ad hoc device for reducing uncer-
tainty that is itself uncertain because eﬁ"ecti‘ve means for au-
thoritatively interpreting its terms and securing their enforce-
ment are lacking. o '
The importance of authoritative determination in abat{ng
the uncertainty and unreliability of a common law governing
the relations of states is also urged by Locke. A situafmn in
which individuals or sovereigns remain judges in their own
cause and rely upon self-help to enforce their judgments: is
not a political or civil society, because it lacks the de:ﬁfnng
feature of such a society: an umpire impartially to admn‘nster
common rules in settling disputes.4 Lacking a supreme judge
or umpire, states remain in a state or condition of nature. I.t
is a condition in which there may be found elements of soci-
ety—agreements, transactions, cooperation on ”the b“aﬂs of
shared interest—but not “settled standing rules™ or “an es-
tablished, settled, known law,”® impartially applied. Unlike
the internal affairs of a civil society, which are c;onducted ac-
cording to “antecedent, standing, positi\‘f‘e laws,” the conduct
of foreign affairs is with few exceptions “left to the prudence
and wisdom of those whose hands it is in, to be managed for

+ Second Treatise, pp. 367-368,
5 Ibid., p. 367.
8 Ibid., p. 396.
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the public good.” In short, there is in the absence of some
means of adjudicating disputes between states no positive in-
ternational law to guide the conduct of statesmen.
The skepticism of Hobbes and Locke regarding the possi-
bility of an enduring law among nations had its impact on
subsequent thought. It is particularly evident in Rousseau,
who directly attacked the claims of an accumulating body of
literature devoted to expounding the content and foundations
of the law of nations. In spite of its cultural unity, he argued,
Europe is in effect without laws: the so-called public law of
Europe is “full of contradictory rules which nothing but the
right of the strongest can reduce to order: so that, in the
absence of any sure guide, in case of doubt reason will always
incline in the direction of self-interest, . . "5 Because of this
uncertainty in the law of nations, the states of Europe are in
fact related not by common rules but only by self-interest.
International transactions, even cooperation, are possible on
this basis, but nothing resembling civil society: that is, asso-
ciation on the basis of a common, known, and authoritative
law. Hence Rousseau’s characterization {in an unpublished
manuscript on war) of the law of nations as “a Chimera, even
feebler than the law of nature.”™ The impossibility of inter-
national law arises from the lack of any sanction. Like Hobbes,
Rousseau does not mean by this that each state must be forced
to obey the laws. His point is rather that association in terms
of common laws is impossible among either men or nations
without the existence of some superior coercive power to “give
their common interests and mutual obligations that stability
and strength which they could never acquire by them-
selves.”1 Without a common superior to enforce general rules
the selfishness of some and the fear of all would soon, as
Hobbes had suggested, undermine the fragile foundation of
mutual trust upon which all enduring political association de-

" Ibid., pp. 411-412,

& Qeuvres completes, 3:568-569.
% Ibid., p. 610.

1 Ibid., p. 569.
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pends. An “authoritative umpire”!! is required, ?apable 'bOt}i
of interpreting and enforcing those principles of mternatlonaf
conduct that emerge from the practices and agre?ements o
sovereigns. It is therefore the judicial and exec:t-xtlve.ptl)wer,
rather than the legislative, that must be centralized if 1nlter-
national relations on the basis of a common body of law is to
ized. 12

be’lflfzie judgments are shared by Kant. In a famous passage
he characterizes Grotius, Pufendorf, Vattel, ang other expos-
itors of the law of nations as “sorry comforters w}?ose codes
“do not and cannot have the slightest legal force, since -Stat:fﬁ
as such are not subject to a common external coqstr.amt.
Like Rousseau, Kant is inclined to dismiss the pr'mmples of
the so-called law of nations as a mere rationalizatlon' of self-
interest. Yet neither regards as desirable the estabhshnqent
of a superior power to make and enforce a body of law blmd—
ing sovereigns. The creation of such a power would constltutIe
a remedy worse than the disease it is 1ntendfed to cure. _t
might, Rousseau fears, “do more harm in an 1.nstant'th'ar:l it
would guard against for ages.”* Kant, seconding thl-S ju gf-
ment, concludes that a union of independent states is pref-
erable to a single world state, which would inevitably degen-
erate into “a soulless despotism.”’* But unlike lejsserj.m, who
finds himself forced to conclude that confederation is not a
viahle alternative to international anarchy, Kar?t explorf:s the
possibility of an intermediate form of organizatlon.—whlch he
calls “federation”—in which states might §ucceed in condui:t—
ing their relations more fully on the basis of common ru T;
while retaining their independence. Such a federation wou

11 Tbid., p. 581. ) .

12 }I"i:g [’)apsszifes mentioned in the text are from the “Abstract ’a’md d];xdg-
ment of the Abbe de Saint-Pierre’s Project for Pf?rlpetual Peace, fm L rom
some unpublished manuseripts on war, These writings are convemin y as-
sembled in English translation in Forsyth et al., eds., Theory of Interna-
tional Relations, pp. 127-180.

18 Political Writings, p. 103.

U Qeuvres complétes, 3:600.

15 Political Writings, p. 113.
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not require states “to submit to public laws and to a coercive
power which enforces them,” but would instead constitute a
league committed to the avoidance of war and to guarantee-
ing the security of its members.'® The only possibility for
strengthening international law lies in the institution of a sort
of nonaggression pact which, if successful in achieving its pur-
pose, would have the effect of reducing reliance upon war as
a means of enforcing rights. A pact of this kind would, how-
ever, constitute no more than a “negative substitute” for a
true international legal order.'” Such an order, because it
cannot be enjoyed apart from submission to a coercive au-
thority, is both impossible and undesirable.

These arguments are an important benchmark in the con-
tinuing development and refinement of the idea of interna-
tional law. At the very least, they reflect a philosophical search
for essentials. One might go further and argue that they
achieved some success in this enterprise, for (as I shall try to
show in the second part of this study) they are certainly cor-
rect in regarding the existence of legislative institutions as a
mere contingent feature, and not as an essential or defining
characteristic, of a legal system. But their treatment of en-
forcement is puzzling. Is the existence of a superior power to
enforce the common rules an essential feature of legal or-
der—that is, part of the very definition of law? Or is it too,
like legislation, a feature that is often present in legal sys-
tems, but one that is not invariably and necessarily present?
The puzzlement arises, at least in part, because when Rous-
seau and Kant discuss the requirements of international legal
order they do not consistently distinguish the authoritative
interpretation of the common rules by a superior judge from
the enforcement of these authoritatively interpreted rules.

When Kant, for example, speaks of “common external con-
straint” as a requirement of legal order, he appears to have
in mind both authoritative determination and enforcement by

. ' Ibid., p. 104,
© 7 1bid., p. 105.
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a common superior. He does not consider the question of
whether authoritative determination might be accomplished
within a system of rules that lacked any provision for enforce-
ment by a superior coercive power. And while it is clear that
he regards such enforcement to be an absolute requirement
of legal order, it is not clear whether he understands this
requirement to be logical (because enforcement is regarded
as part of the definition of law) or contingent (enforcement
being an empirical condition without which legal order would
crumble). Rousseau makes the empirical importance of en-
forcement as a condition of legal order clear. But the weight
he gives to certainty and consistency as qualities of law, and
to the importance of an umpire or judge for the realization of
these qualities within a system of rules, suggests that he has
only begun to sketch the relation between enforcement, au-
thoritative interpretation, and the certainty and consistency
of a body of common rules. For more thorough investigation
of these questions we must therefore look elsewhere.!®
Toward the end of the eighteenth century .a number of
writers began to explore the requisites of international legal
order on the premise that such an order presupposes, above
all, some means for the authoritative interpretation and ap-
plication of its rules. For many of those who wrote on inter-
national law during the course of the nineteenth and early
twentieth centuries, this concern increasingly took the form
of an investigation of the possibilities and limits of authorita-
tive determination by a single supranational adjudicatory body:

# The difficulties encountered by theorists of international law with re-
spect to the question of whether, and how, international law is deficient as
law reflects a puzzlement with respect to the character of law in civil society
as well. This suggests that the perplexities of international legal theory are
those of legal theory itself rather than of the attempt to understand the char-
acter and requisites of law in the circumstances of international relations. If
this suggestion is correct, then the theoretical study of international law can-
not be pursued as an autonomous discipline. In discussing the foundations
of international law in the second part of this book, I have accordingly fol-
lowed the lead of those theorists of international law who have treated their
subject as a branch of jurisprudence in general.
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a European, and later universal, court or tribunal. QOthers
sgught to reconsider—and revive—the ancient practice of ar-
bitration. Unlike those who held that only rules laid down
and enforced by a superior power counted as rules of law and
who therefore concluded that international law was not “law
prf)perly 50 called,”® those who, like Bentham and James
M_lll, were impressed by the potential of third party deter-
mination were led in their writings on international law to
define law in a way that did not tie it to legislation and en-
forcement by a single sovereign power. On the contrary, the
concluded that the law of nations could be applied by ar’bitra)—’
tor§ or by an international court regardless of the manner in
which it had been created. At the same time, treaties and
Customary practice were coming to be regarded by interna-
tional lawyers as the sources of law most appropriate to the
decentralized legal order of the system of states. And just as
law might be distinguished from legislation, the analysts and
advocates of third party determination began to distinguish
t!le authoritative interpretation of a rule in particular situa-
tions in which its meaning was in dispute from the enforce-
mE{lt of that rule as authoritatively interpreted by an inter-
Qatlonal court or arbitral tribunal. Centralized enforcement
llkt_e legislation, ceased to be regarded as an essential or de:
fining characteristic of law, although few denied the impor-
tanc.e of enforcement as an empirical condition for the fuller
realization of legal order in the relations of states. Because
enft?rcement by a single power seemed neither possible nor
desirable, nineteenth-century theorists of international law
began to look for functional equivalents. These they discov-
ered in the idea of the force of public opinion.

That a true law of nations might depend upon the creation
of an international court is explicitly argued by Bentham in
an essay written between 1786 and 1789 although not pub-
lished until 1838.2 Bentham’s remarks on the relationship

15 H 7 i,

- gustm, Province of Jurisprudence Determined, p. 142,
ol entham was not _the ﬁrst to advocate an international court or “Diet”
or the settlement of disputes. See Hinsley, Power and the Pursuit of Peace

77




INTERNATIONAL SOCIETY

between adjudication and international law appear in the form
of a proposal for peace based on a treaty among the European
powers. Its essential provision is that the great powers should
agree to “a plan of general and permanent pacification for all
Europe” that would include an agreement limiting the num-
ber of troops each power would be permitted to maintain.
“Such a pacification might be considerably facilitated,” he
suggests, “by the establishment of a common court of judi-
cature for the decision of difference between the several na-
tions, although such courts were not to be armed with any
coercive powers. 2! Bentham refers to this court as a “Con-
gress” or “Diet” because it would be a permanent body com-
posed of representatives of each state, but it is clearly a ju-
dicial and not a legislative body. Its powers would be limited
to hearing disputes and reporting its judgment and opinion.
These would be published and widely disseminated not only
in the countries of the litigant governments but in all coun-
tries represented on the court, that is, throughout the Euro-
pean society of states. The decision of the court could, but
need not, be enforced by superior force; instead, opinion was
to be the sanction. Bentham’s suggestion that the decision

chs. 1 and 2. His originality lies rather in the clarity with which he distin-

guished the judicial from the legislative and coercive offices of such a body.

It is a bit surprising to find Bentham pursuing this line of thought, for he is

better known for his theory of law as an expression of sovereign will—a
theory that, as elaborated by Austin, purported to prove the impossibility of
international law. But Austin’s restatement badly distorts the original. In a
manner similar to Hobbes, Bentham had defined law not only as the product
of “a volition conceived or adopted by the sovereign in a state” (Of Laws in
General, p. 1) but as something backed by “the authority of the sovereign”
(p. 3, emphasis added). Austin’s mistake in interpreting both Hobbes and
Bentham was to confuse the idea of “authority” with “might,” to think that
the rules made by sovereign authority were nothing but the orders or com-
mands of those who in a given society were able to compel obedience and
therefore in these and other ways to substitute an external or behaviorist
account of law for the more complex internal conception of law as rules of
conduct that Hobbes and Bentham actually held. These issues are considered
further in Chapter 6, below.

2 Works, 2:547.
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z:td the cll-easons fo;‘l it be circulated in order to inform, edu-
€, and secure the s j ari
e and Seaure Clealrlsupport of the subjects of the various
'l."here is not the slightest suggestion here that the law of
nat:on.s, although lacking the coercive sanction provided by a
superior power, was not law but rather merely (as Austin was
later to put it) “positive morality.” For Bentham, it is the
a‘uthority of rules interpreted in a uniform way, an(i not coer-
cive enforcement by a superior power, that is the criterion of
law.22 If the conditions for the realization of such a system of
athority can be produced by some other means. such as the
}Jmted force of public opinion, this is all that is r;ecessar- for
!nternationa] law to exist—that is, for states to be ass-oci);ted
in terms of law. Bentham did consider the possibility of some
furtl?er sanction, suggesting that if compliance is not forth-
coming after the opinion of the court has been circulated the
refractory state should be placed “under the ban of Europe.”
Statf:s might even consider the possibility of supplying arme‘d
contingents for the enforcement of the court’s judgments. Such
4 measure might be necessary if states could not ag;'ee to
guarantee the liberty of the press in each country in order to
facnllt’ate the most extensive and unlimited circulation of the
court_s opinions and decrees. Coercive enforcement and the
sanctu?n of public opinion are alternative means for securin
comphance with the judgments of the court, and thus of sup%
f)(;);t};r;fl;yfhe authority of that body and of the law it is charged
Bentham’s argument, then, rests on the premise that in-
ternatif)nal relations on the basis of law does not require a
Sovereign power to originate its rules—that is, to legislate—
but. only‘ a judicial power to interpret and apply rules having
their origin in custom and treaties. And although coercive
enforcement might under some circumstances be contin-
gently necessary for a working system of international law
authoritative determination through an appropriate methoci

2 Of Laws in General, pp. 1-2, 133,
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judication is the more basic requirement-—one insepa-
S:b?gj;'::l)m the very idea of law itself. (Bentham does }'10& con-
sider whether alternatives to the particular form of third-party
determination he proposes, such as arbitration, rrllight not serve
equally well to secure the authority of international law:) As-
sociation in terms of law is, moreover, the only alternative to
war between states, for wherever there is.a diﬂerence. of
opinion between two states on a matter of nght,' concession
and the peaceful resolution of the dispute are unhl‘ce]y. A na-
tion may yield on a point of interest, but not of-rlght, for to
do so would be to invite further violation of right. Where
there is no common tribunal, there can be no a%reed methf)d
of determining rights, but as soon as one exists _t}fe necessity
for war no longer follows from difference of opinion. Iust or
unjust, the decision of the arbiters will save the‘credlt, th‘e
honour of the contending party.”?® Bentham denied that his
proposal was visionary. “Why should not. the Europefm
fraternity subsist, as well as the Germ@ dlet” ;:r t.he Swiss
league? These latter have no ambitious views. Like K.'a.n]t(i
he sought to understand what would constitute and w.hat woul
help to secure the rule of law among states. that retained ,theu'
independence. Although brief and polen‘ucal,. Bentl'xam s es-
say is still of interest because of the skill with Wh.ICI.-l he'lﬁ
able, in the course of pursuing other concerns, to distinguis
the presuppositions of legal order in the circumstances of rlhe
states system from both the incidental features of that order
and the empirical conditions for its existence. o
Bentham’s arguments entered the realm of pu.bhc': dis-
course, thirteen years before the posthumous pubh.catlon of
his manuscript, in the form of an essay by James Mill on th’e
law of nations. Writing in 1825, Mill dissor':iat.es l'ientham 5
analysis of the importance of international adjudication ,for the
realization of international legal order from Benth.am.s pro-
posal for a European peace treaty, and avoids as incidental

2 Works, 2:552.
 Ihid., pp. 522-523.
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any discussion of the particular form a judicial tribunal might
take. But he is at one with Bentham in thinking that the
efficacy of law depends upon its precision and certainty. These
qualities, suggests Mill, depend in turn both upon “a strict
determination of what the law is” and “a tribunal so consti-
tuted as to yield prompt and accurate execution of the law,
If by “execution” Mill means enforcement, he nevertheless
distinguishes it from “determination” and leaves open the
possibility that it might be carried out by means other than
reliance on a centralized coercive power. The great defect of
the international legal system is that there is no reliable and
authoritative procedure for the interpretation of its rules. It
is this defect, Mill suggests, as well as the lack of a supreme
legislative and coercive power, that accounts for the fact that
the law of nations amounts to little more than mere cere-
mony, to be observed only so long as there is no motive to
behave differently. The “grand inquiry” is therefore “hrst,
What can be done towards defining the law of nations? and,
secondly, What can be done towards providing a tribunal for
yielding prompt and accurate decisions” in conformity with
this lawp26
The development of a clear body of rules would be greatly
advanced, Mill thought, by the negotiation of an international
code to be embodied in generally ratified treaties, which the
proposed tribunal would be charged to apply. “Nations will
be much more likely to conform to the principles of inter-
course which are best for all, if they have an accurate set of
rules to go by, than if they have not. In the first place, there
is less room for mistake; in the next, there is less room for
plausible pretexts; and last of all, the approbation and disap-
probation of the world is sure to act with tenfold concentra-
tion, where a precise rule is broken, familiar to all the civi-
lized world, and venerated by it all.”?” Because the efficacy
of the laws embodied in such a code rests upon the sanction
® Essays on Government, p-S

= Ibid., p. 10.
2 Ibid., p. 27.
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of world opinion, they must be publicized and taught, and
they must be administered by a tribunal, “by means of which
it might be determined when individuals had acted in con-
formity with them, and when they had not”; and “by which
also, when any doubt existed respecting the conduct which
in any particular case the law required, such doubt might be
authoritatively removed, and one determinate line of action
prescribed.”? It should be noticed that Mill stresses the dif-
ficulties of enforcement less than the more fundamental dif-
ficulty of securing the authoritative determination of the law,
without which world opinion is without a guide and therefore
cannot be brought to bear on behalf of the law. The rationale
for a tribunal is thus in part the same as that for the code
itself: both are means of focusing public opinion. By fixing
and concentrating the disapprebation of mankind, such a tri-
bunal would serve as “a great school of political morality.”
Contemplating the judgments of such a tribunal, we would
correct and strengthen our own.

The view that international law could be strengthened by
creation of an international tribunal was taken up, explored,
and modified during the course of the nineteenth century by
Ladd, Cobden, Lorimer, Laurent, Bluntchli, Oppenheim, and
other internationalist thinkers, some of whom were active in
the peace and arbitration movements that culminated in the
Hague Conferences of 1899 and 1907 and in the founding of
the League of Nations and the Permanent Court of Interna-
tional Justice.3® One persistent issue throughout this period
concerned the form of such a tribunal, and particularly whether
it should take the form of a congress, diet, or league of states.

% [hid., p. 28.

® Ihid., p. 32.

® Many of these writers are best read as advocates of particular interna-
tional policies rather than as theorists of international society, although their
proposals do depend upon theoretically significant assumptions about the
character of that society. Their views are considered by Schiffer, Legal Com-
munity of Mankind, chs. 7-9; Hinsley, Power and the Pursuit of Peace, chs.
6 and 7; and Holbraad, Goneert of Eurcpe.
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Wl}i]e some thought of such an organization in essentially ju-
dicial terms, that is, as being concerned primarily with tJhe
s-ettlement of international disputes on the basis of interna-
tional law, others envisioned an organization that would per-
form something like a legislative function. Those who unger-
st()ocll the office of such a tribunal to be purely adjudicative
continued, on the whole, to understand international law in
praf:tical terms (that is, as a set of authoritative practices gov-
erning the relations of states pursuing diverse purposes) wghi]e
Fhoste who favored the creation of an essentially Iegi’slative
institution often did so because they thought that such an
1?15titution would prove to be an effective instrument of en-
lightened international policy aimed at realizing the natural
harmony of interests that was presumed to exist among states
Thus:, to the old controversies concerning the character anci
possibility of law in an anarchical international society were
added new controversies over how a less anarchicaly more
organized international society should be governed Ir; order
f%llly to understand the issues raised in these new vlontrover—
sies concerning international government, one must go back
to the beginning of the nineteenth century and to the impact
of the French Revolution on the theory and practice of I])iiu-
ropean international relations.
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CHAPTER 5

The Government of International Society
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to be created and, once established, to be maintained, Inter-
national relations on the basis of agreed principles could not
be enjoyed without effort; some deliberate direction was re-
quired. The system required to be governed.

The history of international relations since 1815 is thus in
bart a series of experiments in international government, The
diverse conceptions of the European Concert, the various
proposals for reforming the relations of states, and the many
public international organizations that were created with in-
creasing frequency during these years comprise so many ex-
plorations of the problem of how international society might
best be organized and directed. It was clear that the system
lacked the apparatus of political rule through which the mod-
ern state was governed, although some hoped that such an
apparatus might in time be constructed. But the immediate
problem was how the governance of the society of states might
be accomplished, given the political division of that society
and the need to adapt efforts at more unified governance to
this condition. There is in all of this a novel element, even
though international government, in the form of universal
monarchy, empire, and federation, had been considered in
the past. For the actual System was not a corporate body and

~ did not act as one. The new question considered by states-
‘men and theorists of international relations after the French

Revolution, therefore, was this: if the European society of
States was to act as a single body, on what principles should
it act? How should its executive decisions be taken? What, in
short, are the appropriate principles not only of states acting
separately as members of an international society, but of states
acting in concert as an international government?

For those, like Burke and Gentz, who understand the unity
of the system of states to rest on the acceptance of common
principles of international conduct, the task of international
government is to secure the more adequate observance of
those principles. i, on the other hand, international associa-
tion is understood to rest on the existence of similar religious,
political, or socioeconomic institutions within each country
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and a common interest in the preservation of these 1nst;t1|11(;
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international system gradually destroyed the European family
of nations and the Concert system along with it. After 1885 it
is a moot point whether the Concert existed at all, although
it may perhaps be said to have been reincarnated in the Hague
Conferences of 1899 and 1907. The term “Concert of Europe”
itself was not much used before the middle of the century,
but after it had become common it was applied retrospec-
tively to the early Congresses, and it continued to be invoked
in various contexts until the bankruptey of the Concert was
certified by the outbreak of the 1914-1918 war. These uncer-
tainties concerning its identity were accompanied throughout
the period by disagreements concerning its character and
purpose. Although the Concert was expected by some to serve
as a vehicle for the application of cosmopolitan and humani-
tarian principles, it was more often regarded as a means by

which the great powers might coordinate their policies to pre-

serve the balance of power. And where some thought it was
the first duty of the Concert to serve as the custodian of the
public law of Europe, others hoped to make it into an instru-
ment of domestic counterrevolution or some other substan-
tive interest.!

The tension among these various coneeptions of interna-
tional government was present from the very beginning of
the system of European great power conferences, begun in
1815 by the four states (Austria, Britain, Prussia, and Russia)
allied against France. A year earlier the four, in the course
of forging their penultimate victory over the French forces,
had agreed, at Chaumont, to continue their collaboration after
the conclusion of a peace and, at Paris, to confine F rance to
its boundaries of 1792. The latter settlement was revised, fol-
lowing Napoleon’s escape from Elba and final defeat at Wa-

! Alternative conceptions of the Concert of Europe at the end of the Napo-
leonic wars are considered by Thomson, Europe Since Napoleon, chs. 5 and
8; Gulick, Europe’s Classical Balance of Power; and Schenk, Aftermath of
the Napoleonic Wars. For the remainder of the nineteenth century as well

as for the immediate postwar period, Holbraad, Concert of Europe, is indis-
pensable.
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terloo, by a second Treaty of Paris in Novemfbe.r 1835. I\i/lnz:n;i
while the states of Europe, in a series of no?gohahons om aved
by the four but attended by representatives of m;my sn: nel-
states and by France, worked out the general sett eme:; € ™
bodied in the Treaty of Vienna of June 15.515, accor ilnlg 0
which the boundaries of Europe were considerably and las
ingly rearranged and legitimate monarchs restoreddto p(;)\:rle:;
wherever possible. The participation of Talleyran s;n the
terms of peace imposed upon France reﬂecte'd not only a _
termination that that nation should not again -bt?comltin ax::;-
thing more than a great power, but also a realistic acd 3 *
edgment of the fact that France could n'o‘t be ll;egar e o
anything less than a great power. In addition, the pro'cnc:ac
ings firmly established the principle of grfeat plow;:ar pri uny_
that was to characterize international relations in uropet N
til the end of the century. The smaller powers, aﬂ:en;‘ pro t::rs
ing their effective exclusion from the deliberation o E}a tors
of importance, reluctantly acquiesced and thf:rel:l); tt:o e red
on the system of great power rule. an auth(.mty a wasstates
seriously questioned in Europe until the Latin Amenc.anlgm s
made an issue of it at the second Hague Conferenc.e in : !
The Congress at Vienna thus initiated the p.ractlc? 31 per;-
odic meetings among ministers or representatives o i e I'flne
jor powers to settle disputes that threatened to un e:rml e
the order of the European society of states. Tl‘le s()lzs Em,-t]
consultation was formally recognized and est'abhshel_1 short y
afterward in the treaty of the Quadruple Alliance w ose sng-
natories, the four allied powers, agreed to co?pelx;ate in 1:;:_
holding the European settlement worked out m“t e me.-gt(;l o
tions of the preceding ﬂea: anct]‘ a t}:];]alf,pz:;lozz o?e:oelgulting
meetings at fixed periods . . . for the ' onsuting
ir common interests, and for the cuns:deratlonlo
umi(;l:::l:s which at each of these periods sh:f.ll be mqsndereg
the most salutary for the repose and prosperity of nations an

¢ On the relations between the small and the great powers since 1815, see
Klein, Sovereign Equality among States.
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for the maintenance of the peace of Europe.” Another agree-
ment in 1818 included France in a Quintuple Alliance con-
ceived on similar principles.

Although one can discern elements of a purposive concep-
tion of international government in these treaties, their prac-
tical component proved more durable. One might take the
preference of the great powers for legitimate—that is, mon-
archical—regimes as reflecting a shared commitment to the
preservation of such regimes as an end in itself. Byt one must
distinguish those who, like Metternich, saw the system of
alliances as a means of restoring the former aristocratic order
of European society from others, like his associate Friedrich
von Gentz, who were more sympathetic with liberalism, while
fearing the incalculable and possibly dangerous consequences
of any precipitous movement from legitimate monarchy to
republicanism, Those who shared Gentz’s view tended to adopt
a legitimist position as a means of preserving the European
society of states rather than as an end to be desired for its
own sake. For Gentz the European alliances were above all
& means of preventing the hegemony of a single power such
as France, of securing the independence of even the smallest
of the European states, and of ensuring that “everywhere the
mutual relations of states are dealt with according to traditional

principles of international law and in purely diplomatic forms, "
This meant protecting the rights of states, like the Swiss Re-
public, that were not monarchies, as well as the rights of
those that were. The alliances were thus a means of securing
the conception of Europe as an association of states within a
common framework of practices, and of strengtening the au-
thority of these practices as the basis of international relations
even among states whose interests were opposed. Before the
Revolution these aims had been accomplished in an uncoor-
dinated way, but now—in the disrupted condition of postwar

3 Hurst, Key Treaties, 1:123.

* Schriften, 3:96-97. See, more generally, On the State of Europe before

and after the French Revolution and F ragments on the Balance of Power in
Europe.
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Europe—they required more deliberate cooperation by the
i ers. .
m?'(})nzpc?o‘:meption of international government thatfspnngs
from this conception of international socl:lety is thel:B ore on:c-:i
in which the task of government is limited to clanfymgdarla)
strengthening the forms and procedures tt? ‘.be ohserve . )-r
states in their external relations, to determm.mg the require
ments of these forms and procedures in par‘tncular situations,
and to ensuring that the conditions for their observa.nce? arel
not undermined by the policies of any state. Inte:‘inau;)m:1
law, which is simply these forms and procedut:es understoo
in a certain way, is the indispensable foundation of interna-
tional association. It is international law understood as (211 cu:,-
tomary body of general rules, found rather than ma fl; (;
which the conduct of states is expected to confonn That f‘er
is much room for disagreement even within t'hls t:let o as;
sumptions is sharply revealed in disputes concerning he glrop:f-
grounds for collective intervention by the powers in et =
fairs of another state. According to thfa practlca.l conc.ell: ;)1
such intervention is justified only if it is compatible w1’; e-
limited office of the powers, acting in concert as an 1m erg:t
tional government, as custodians of the common ru Ts. '
when does collective action to uphold the common ru es tan]f
thus to preserve the very structure of the. states -system i ts}fat
become an attempt to impose a substantive Pohcy, ('meal 1_
goes beyond the minimum requirements of mterr}atll]on ee
gal order? This question touches just one aspect of the moTr
general issue of the limits of international government. To
what extent, for example, may the powers alter Cﬁsto?aTrz
international law through agreement among themsefvles 5
what extent do these agreements possess tbe force o c;]gm a:
tion? First raised in controversies surrqundmg the post- Zpg_
leonic alliances, these questions contlm‘ne.to ge.neratet_ is :
greement concerning the character and limits of internationa
Or%n;::hggbates about international government w.e;edgven
in the early nineteenth century closely bound up with diver-
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gent views on what we would now call “transnational” rela-
tions. Although the cosmopolitanism of the eighteenth cen-
tury led by one route to the idea of a European society of
states under a common public law, it also pointed (through
the idea of natural rights) toward a world society of individ-
uals as the ideal around which the political organization of
Europe should be reshaped. The revolutionary version of the
cosmopolitan ideal is illustrated by the conferral of French
citizenship upon foreigners such as Tom Paine and Jeremy
Bentham who were thought to be sympathetic with the Rev-
olution, and by the establishment of Jacobin clubs throughout
Europe to spread its principles. But it was also a cosmopoli-
tan ideal that inspired the counterrevolutionary doctrine link-
ing aristocratic rule in one country to its continued existence
in others. To restore the social structure of Europe’s ancien
régime became the object of a transnational movement de-
termined to use the European alliances for this purpose. The
premises of this movement are apparent in the language of
the Act of the Holy Alliance concluded in 1815 among the
rulers of Austria, Prussia, and Russia and eventually accepted
by almost every European sovereign. Those participating in
the Holy Alliance agreed to be guided in the internal admin-
istration of their states, as well as in their foreign relations,
solely by “the precepts of that Holy Religion, the precepts of
Justice, Christian Charity, and Peace, which, far from being
applicable only to private concerns, must have an immediate
influence on the councils of Princes, and guide all their steps,
as being the only means of consolidating human institutions
and remedying their imperfections.” They were “to consider
themselves all as members of one and the same Christian
nation . . . thus confessing that the Christian world, of which
they and their people form a part, has in reality no other
sovereign but Him to whom power alone really belongs.”s It
was the true beliefs of the Christian religion, and not the

* Hurst, Key Treaties, 1.96.
¢ Ibid., p. 97.
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customary law of the society of states, that was both to deter-
mine and to be served by the political arrangments of Eu-
rope. Conspicuous in their aloofness from this enterprise were
Britain, the Papacy, and the Ottoman Empire, each of which
was for its own reasons unable to share the purposes of the
Holy Alliance.
The Holy Alliance is not to be confused with the Quadru-
ple and Quintuple Alliances. But many people, both at the
time and afterward, tended to fall into just this confusion,
with the result that the entire postwar settlement was soon
widely regarded as a counterrevolutionary conspiracy of the
absolutist Christian monarchs to impose their own conception
of order on the rest of Europe. The idea of international gov-
ernment through the cooperation of the great powers was un-
dermined, not strengthened, by the attempt to make the
suppression of any shift toward liberalism the object of this
cooperation. Increasingly, great power cooperation meant dif-
ferent things to different people. To the extent that it was
identified with 2 common wish to restore the old internal
order of the states of Europe, the Congress system was be-
coming moribund. The British refusal to support the propos-
als made by Austria and Russia at the Congress of Verona in
1899 to intervene in the revolutions then occurring in Greece
and Spain meant that the European alliance was virtually at
an end. The system began to revert to a less centrally di-
rected balance of power. The result was the development of
two alternative conceptions of the Concert. According to the
first, the Concert stood for the coexistence of the states of
Europe within the structure of principles expressed in inter-
national law and supported by the balance of power. Accord-
ing to this view, the Concert was not only capable of accom-
modating a diversity of political regimes among its members
(and thus could include states whose regimes were incompat-
ible with the principles of the Holy Alliance) but was even
more to be desired where uniformity of institutions and com-
monality of interest were lacking than where they were pres-
ent. A second conception of the Concert, on the other hand,
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continued to link it with the existence of common intere t
and thus with concerted action on behalf of shared pu os: y
even though the particular interests and purposes thr:l h ii
animated the postwar alliance were no longer accepted.” Tha
even after the Concert had shaken off its link with cx;unteuS
revolytion, it continued to be identified with whatever corl::
mon interests among the great powers seemed uppermost at
the moment. This in turn meant that the idea of the Concert
as an association of states in terms of common practices and
Procedures was continually being confused with the idea that
it was an‘association of states for the cooperative pursuit of
comrrfon interests. And at moments when, in the course of
itrl:fe rn;ntet‘-senth century, it seemed as if the powers had few
StS 1
interests | :: eCrr];)crlrllmon, the Concert seemed to many to have
The idea that it was their joint pursuit of shared purpose
rather than their acknowledgment of the authority of aI::omf
mon body of practices and procedures that constituted the
!JaSlS (?f association among states was reinforced by the wa
in which the notion of a European Family of Nations wa)s;
often un_derstood. There is nothing inherently purposive in
that notion. The idea of a society of states represented (or
rather, misrepresented) by this expression implies both ex:
ternal boundaries and interna) unity, but it does not requi
that these boundaries be drawn or this unity defined beqzilrde
the' requirement that its members acknowledge the auth)(;rit
of: 1ts'comm0n rules. But the phrase “Family of Nations?"
w1'th its connotation of organic rather than formal relatior,l
ship, c'ontributed to the tendency to conceive the society o-f
st'ates In purposive terms by suggesting the fundamental sig-
nificance of ties of propinquity, constant contact, mutual dg-
pendence, common interest, and cultural simil’arity arising

. .
‘For an early 11‘!terpretation of the Concert of Eurape as requiring pur-
glojléi lflgreemént in order to succeed, see Saint-Simon, “Reorganization of
opean Community” (1814). The Hol i i ed i
m ' y Alliance is defended in simil
terms by Cor_nte, Considerations on the Spiritual Power” (1826), re; :::::;
as an appendix to System of Positive Polity, 4:618-644, at p. 643 T
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from a common history. Its popularity helped to foster t;};z
view that it was these features of the El_]ropean states sysS o
that explained and justified the obl-igatlons of Europeatrt;d >
ward one another—obligat}i]ons wéuch W:reS not expec
in their relations with non-Europeans. .
apg‘]}i’is! I::otllllcepti(m of the character of Eurcpean u'mty afr;d -:l;g
basis of the European intemati:onal order f1s r«:e(;cand
throughout the nineteenth century m.the texts of trea :1 and
in the writings of historians, international lawyeljs, afl‘]thje e
nalists. The gradual expansion of the 'membershlp 0d he so-
ciety of states that resulted in its .bemg transformz th; m 2
European to a nearly universal society of sta'tes,l fattl the con-
sequent reduction of the status of E'mtope 1ts¢.3h. 0the o
regional subsystem, itself internally divided, wit .m.] © lareer
global system, rendered the idea that cultural ;l.ml a a{iona]
common interests were the defining feattfres o ulmi]rr; tiona
society much less plausible. Yet t}}e leading Eng 1:;lt cznmry
on international law at the beginning :?f the prese ey
could continue to characterize the somfty of stat_es as I
ternational community created by the “constant mter-cutuma-
and “common interests” of nations, and to present inte e
tional law as reflecting the outcome of agreements ptror.r:lfs d
by these contacts and int}tlarestss, rather than the constrai
rved in making them. ‘
be: lIj)s:xerposive conception of the European Co'nc?rt alsooian:ﬁ:
support from the idea that the terms of assoc1a'c}:9nhatr]1: mgem_
members of the society of states are those Fo W ;]c 3 mer
bers have given their consent. This doctrmet fo U?VSt i c 0);_
from the idea that these members are assoc'xated in etrn(; \
common interests. If the society of states is constitu ef thi};
cooperation in pursuit of common interests, the tf?lrmsnoa -
cooperation must reflect what the -sta‘tes voluntal.'xy’r e grdi_
in it are willing to accept. Thus—again m“Oppenhelm' 5 \:’0 o
it is “the common consent of the States” that constitutes

¢ Oppenheim, International Law, 1:10-12.
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basis of the Law of Nations.™ In order to explain how this
consent is manifested in the body of international law, a num-
ber of corollary arguments are required. The law, insofar as
it is embodied in treaties, reflects the explicit consent of those
states party to them. The consent to customary law, in con-
trast, is presented as “tacit consent.” The problem of the ob-
ligations of new members of the society of states to its cus-
tomary practices and rules is handled by the argument that
new states, by accepting the invitation of the existing mem-
bers to join the club, have in effect consented to the entire
body of customary law in force at the time of their admis-
sion. 19 Jt is not merely the Concert of Europe which, accord-
ing to this view, is based on a voluntary agreement to pursue
certain ends. International society itself is understood as a
sort of tacit concert that exists as an expression of the will of
its members. Such an understanding leaves unexplained how
this joint will can be converted into agreed rules in the ab-
sence of more basic rules specifying the procedures according
to which such agreement can be pursued, !!

The idea that the society of states is a voluntary association
constituted through the consent of its members and devoted
to the pursuit of their common interests leads to a view of
international law as an instrument of their common will. The
law serves rather than limits. Nor is this all, for international
law comes to be regarded as a body of rules serving the in-
terests of a particular group of countries, those who recognize
each other to be states. Why should not such an association,
already a sort of loose league or confederation, organize itself
for the more efficient pursuit of its goals? The Concert of
Europe, understood as an enterprise intended to foster co-
operation in pursuit of common interests, thus points toward

its own transcendence in a stronger and more effective organ-
ization devoted to this pursuit.

% Ibid., p. 10.
© Ihid., p. 17.

1 Certain issues raised hy the idea of consent are considered in Chapter
8, below.

95




INTERNATIONAL SOCIETY

The frequent reference in discussions of the Concer_t tottlflei
common interests of states is not, however, always e; sign t af
it is being understood in purposive terms. The ?emtzlr}t' o
common interest is often mentioned as an empirical con l.tl\D[;
for cooperation within a common body of law. Ma1'1y writer:
understood that international law can only !)e effective an;o}rig
states which, in the words of one international lawyer o ht e
late nineteenth century, “sufficiently resemble one anot etr,
and are closely enough knit together by common ?n_terefltzs,Alo
be susceptible to a uniform pressure of p_ubhc o{plglon.‘ : in;
though it superficially resembles the views of Oppen '(;*he
mentioned earlier, the argument here is quite 'dlﬁereﬁlt-B .
pursuit of common interests is for Holland nelt}'uer the I as;i
of international association nor the purpose of mte'matli?tl;l
law. It is, rather, a condition for the effective operat‘lon o e}
international legal system, and therefo.re.for .the exlstefnlce 0
international society understood as association in terms o .aw.d

Two conceptions of the Concert of Europe, theip, exnsui3 :
side by side throughout the nineteenth .cen'tury. I son;le r‘11
garded it as an instrument of the collectvlve mtt‘arests an w10f
of the powers, others continued to think of 13 as a fw.ayier-
attempting more effectively to secure the con uct o int
national relations within the limits of the practlFes corr;p}:mg]%
the traditions of European international r.elatmns. Alt m:h
the Concert idea was in continuous. flux in respo:imsel Lo l(:
ever changing circumstances of foreign aﬁanrs,' an }?t .c:ug '
it was colored by successive versions of the view t a}t i exr
isted to promote the shared purposes of its mt?mble'rs,-tlt tne:fl:ae
entirely shed its character as a forum fon: setting limits to _
conduct of sovereign powers whose natlctnal pride, dpreoccu.
pation with security, and competitive nvalf“y stood as evi-
dence of their divergent purposes. By the penod of th(la Haflue
Conferences the states of Europe, mired in 1mpenz}1l nvfry
and mutual suspicion and perceiving themselves to a.wiz1 gw
interests in common, were almost entirely occupied with de-

12 Holland, Jurisprudence, p. 392.
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liberating upon the terms of their relationship with one an-
other in case of war. In spite of the almost complete cynicism
of many of their representatives at the Hague, the states par-
ticipating in these last manifestations of the Concert did sue-
ceed in promoting the acceptance of some important rules
governing armed combat, although they failed to make sig-
nificant progress in furthering disarmament or the peaceful
settlement of disputes through arbitration—ends which de-
spite strong public support were not seriously desired by the
negotiators. But these disappointments notwithstanding,
Concert diplomacy still meant keeping a conversation going
among potential adversaries, and it was this residue of the
nineteenth-century experience of international government that
survived the complete breakdown of the European system in

1914 to become one element in the new concert of the League
of Nations. 1

THE AMBICUITY OF
TWENTIETH-CENTURY INTERNATIONAL GOVERNMENT

The division of Europe into competing alliances and the Great
War that was the outcome of this division marked a disrup-
tion of the Concert system more prolonged and more devas-
tating than any that had gone before. But when the peace-
makers met to design the institutions that would govern the

' The conferences and congresses of the second half of the nineteenth
century were concerned not only with fixing the terms of peace and the
adjustment of boundaries but also with adding to the body of international
law and with setting up machinery to administer such international regimes
as those governing commerce on international rivers. For example, at the
Paris Congress of 1856 the major powers, in addition to settling the imme-
diate issues of the Crimean War, recognized Turkey as a member of the
European Family of Nations, thereby extending the geographical scope of
international law—still at this period firmly understood as a body of law
peculiar to the European system—beyond the boundaries of European civi-
lization. The Congress also created the Danube Commission to regulate nay-
igation on that river, and adopted a number of rules regulating naval warfare.
These actions are typical of the later Concert.,
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society of states in the future, it was little more than a reha-
bilitated Concert that they were able to set in motion. It is
true that their ambitions reached further than this. They wished
first of all to rectify the lack of formal and permanent struc-
ture that had characterized the system of the Concert, a de-
ficiency that they saw as one of the chief obstacles to rational
international governance. The Concert, according to one of
its most distinguished historians who was also a supporter of
the League of Nations, “was so inchoate and so little elabo-
rated that it depended almost entirely on the personal dis-
position of the statesmen of Europe.” Because its proceedings
were secret, its operation was so poorly understood that “the
statesmen themselves were incapable of analyzing or under-
standing the machinery they were using. . . .”!* A permanent
body would help to eliminate the inefliciency and opportu-
nities for arbitrary and irresponsible diplomacy that the Con-
cert could not avoid.

A second ambition was to construct a governing organ that
would in certain important ways transcend the division of in-
ternational society into separate states. This desire, which grew
out of the platforms of the peace and free trade movements
in the United States and Great Britain, received its most
prominent expression in the words and conduct of Woodrow
Wilson. It rested on a belief in the reality of a universal com-
munity of individuals united by a shared interest in the flour-
ishing of international commerce and in the peaceful settle-
ment of disputes. According to this view of the world,
governments were often a factor distorting the half-formed
consensus on cosmopolitan principles that might fully emerge
if public opinion were allowed free expression. These argu-
ments, which had already been made by Bentham,!® led in
the years just before the formation of the League to conclu-
sions not unlike Bentham'’s concerning the proper conduct of
diplomacy. Secret diplomacy was to be given up not only

14 Webster, League of Nations, pp. 20-21.
15 Works, 2:554-560.
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because it was inefficient and irresponsible but because it was
an obstacle to the proper influence of public opinion on the
conduct of international relations.!6 Public opinion, if allowed
to develop itself freely, would become progressivel,y more en-
lightened and would increasingly force povernments to adopt
rational foreign policies—that is, policies designed to prl;
mote the common interests that unite people across national
boundaries. Thus, the new international organization was ex-
pected to go beyond the Concert not only by becoming a
permanent apparatus of international government but by being
more closely tied to the level of the ordinary citizen, whose
views—and not merely the official views of goverm;'lents—
were to be represented in it
Finally, those assembled at Versailles were determined to
construct a defense against the possibility of renewed war on
the. scale of the one just concluded. The means to this end
varied according to one’s analysis of the causes of the 1914-
1918 war. In its last years this war, whose origins no one
understood and which seemed to stand for nothing so much
as 'the futility of all human effort, had in many countries ac-
qunred meaning as a struggle to defend international society
against the atavistic forces of unreasoning militarism epito-
mized in the German state. For Clemenceau, a secure peace
meant a thorough and permanent reduction of German power
Wllson, with more detachment, thought it meant construct;
ing a system through which the force of enlightened publie
opinion might be brought to bear against any aggression of
the kind now retrospectively discerned in German policy be-
fore the war, in order to suppress it at an early stage. For
those attached to the idea of an international society u.nited
by common moral and legal principles, the new situation cre-
ftted by the war meant an opportunity to reformulate positive
international law so that violations of the higher moral law
would in future be made less likely by being clearly forbidden
by the positive law as well. Each of these analyses of the

16 Schiffer, Legal Community of Mankind, pp. 196-201, 206.
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causes of the war seemed to call for a reorganization of inter-
national society so that acts of aggression might be clearly
identified and the force of public opinion focgsed on detfer—
ring or suppressing them. Collective action agmnst aggression
presupposes that aggression can be defined in an agreed way
and that the collectivity can agree both on the fact that l't
should be resisted and the method for doing so. The provi-
sions of the League Covenant for what has come to be cal!ed
“collective security” reflected these assumptions by makmg
expulsion of a state that breaks the Covenant, anc‘l the I’l'l(-)bl—
lization of economic and ultimately military sanctions against
it, an expression of the united condemnation of the 1n‘terna-
tional community. Without general agreement, collective ac-
tion was impossible. ! . i
The steps from planning for a permanent, unlvgrsal, an
united international government to the Covenant itself, and
from the Covenant to the actual practice of the Le.aafgue, rep-
resent successive stages in the defeat of these ambitions. Wll'-
son’s idea that peoples as well as governments should 'be 'd1-
rectly represented in the councils of the new organization
failed to survive the negotiation of the Covenan.t. A nu.mbe;‘
of other proposals to make the League into an institution o
a world society rather than a society of states were also re-
jected. Moreover, the exclusion of Germany and ‘Bolshevﬂc
Russia, together with the rejection of memb.ershlp by the
United States, meant that the goal of universality was under-
mined from the very start. Unlike the Concert, the League
could not even be said to be an association of the gre.'?\t pow-
ers. Developments in Italy, Germany, Japan, Bussm,.an.d
elsewhere destroyed the assumption that consensus within
the organization would be increased by the emergence of e}lll-
lightened publics within the member countries and that ;k e
pressure of public opinion would force governments to take

17 For various conceptions of the character of the Leagl-le, see Barker,
Confederation of Nations; Miller, Drafting of the Covenant; Zimmern, Leafrue
of Nations and the Rule of Law; and Walters, History of the League of Na-
tions.
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account of the common interest in trade, disarmament, and
the peaceful settlement of disputes. And without such a con-
sensus the procedures for collective security became worth-
less.

Yet it was in just these ways that the League had attempted
to go beyond the Concert. What was left after a succession of
developments that challenged the premises of its founders
was a more formal and regular association of governments
than that of the Concert, to which were appended a number
of agencies for the provision of statistical, economic, and so-
cial services. The League also enjoyed the services of a sec-
retariat and possessed in the Covenant a full and explieit
statement of its tasks and procedures. But it was for the most
part unable to act as a single body. Like the Concert, the
League functioned largely as a forum for the negotiation of
particular disputes and the clarification of the terms of inter-
national association in general. But the League was forced to
labor against obstacles to agreement with which the Concert
did not have to contend. Because several great powers were
not members, the League was even less able than the Con
cert to act on the basis of the united will of the most impor} =
tant members of the society of states. And because the prin} -
ciple of great power primacy was now less acceptable to thg i«
minor powers, the Covenant was written in such a way a
virtually to require the unanimous consent of all states, grea
and small, before collective action could be taken. This meant
that such action was unlikely. :

Reflection upon this experience suggests that the Leagu
of Nations suffered from internal contradictions arising fro
an unhappy combination of cosmopolitan and state-centrid
premises. Founded in part on an assumption of universal sol-
idarity among the peoples of the world, whose enlightened{ :

o

view of their shared interests and ultimate desire for peacef ©

would express itself through the force of world opinion, the
League had to operate in an environment in which that soli-
darity did not exist. Although unquestionably an association
of states, with no executive power apart from the united will
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of its member governments its successful operation presup-
posed the existence of a world society whose citizens, taking
an enlightened view of the common good, would prevail upon
their respective governments to cooperate for the promotion
of this good. It was the solidarity of this world society that
would make collective enforcement of the terms of the Cov-
enant possible. But the actual structure and operation of the
League reflected the reality of the states system, not this cos-
mopolitan ideal.
On the other hand, the conception of international govern-
ment embodied in the League Covenant remained largely
undistorted by purposive considerations. It is true that the
League was conceived as an organization for the promotion
of presumed common interests in peace and in the integrity
of existing political arrangements (in particular, those of the
Versailles settlement that certified the reduction of German
status and the dismemberment of the Austrian empire), as
well as for the promotion of certain social ends through the
cooperative regulation of labor practices, public health, and
the arms trade. The Covenant begins on what might appear
to be a purposive note by stating that those party to it agree
to its terms “in order to promote international co-operation
and to achieve international peace and security.” But, for the
most part, these are “purposes” to be achieved through con-
formity to international law. The means by which these ends
are to be furthered makes it clear that states in accepting the
Covenant are binding themselves to pursue these ends, and
to conduct themselves generally, according to the common
practices and principles of the society of states as embodied
in international law. This was understood to mean (as it had
in the past) that they would behave justly and honorably to-
ward one another by respecting their treaty obligations and
the obligations of general international law. It meant that, as
a consequence of the new regime of the Convenant, they
would accept a new obligation to conduct their relations openly
and without resorting to war. Most of the specific provisions
of the Covenant represent a working out of the institutional
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fc.)rin of the. relationship thus specified. The international so-
;ztytgriinlzed l?ytthefLeague of Nations was thus in large
a society of states ulti i
existence of common interests but E]ya;ei};r:ljz;ct)ida;?: b); (tihe
ment .of the authority of certain rules governing th et
of all interests, common or conflicting. # e pursul
. The klﬁd of unity presup[_)osed by the arrangements of the
eague has often. been misunderstood. E. H. Carr gave
ix;;;;zsesu});dt(}a?]e\:]qgely held view when he argued that the
. ecause it presu i
interests which some states, n[c))tabl;) lg)esfi;;oan;:in (I)t[;?ht);l'(:if
not sha.re with the dominant powers, England and F nce
ar:}:l which the latter were less and less able to impose (t;zntclff;
;)io elis after 1919.%8 The implication is that, had the interna-
na arrangements more adequately represented the inter-
ests of the “dissatisfied powers,” the breakdown of the Lea. y
ia;nd ;: second worlle war might have been averted. But ﬁ::
reakdown of the international society that the League had
ls)oug‘c}]lt to govern was not merely a breakdown of a sglideariiy
OFsttla] ! O\I:,Oar li]om]rj}]lumty of intertf:st among the peoples and states
o - The League rplght have survived this, taking
the form (as Wilson feared it might) of a “debating society”
in Wthl'f governments would meet to negotiate their d'g” d
ences.w1th1'n a common framework of rules and roced1 s,
even if they were unable to reach a level of agretle)me t urfg,
clllent to make collective action possible. What con?plztlel-
:: attered. the syste@ was the revolutionary attempt of th:
'ommunlst and Nazi movements to reconstruct Europe
g;est:r ?long entirily new lines. Each asserted that thepsggi:?);
ates was to be replaced b it i i
the an:tiﬁcial division é)f mankir):dai::(:v sts:t‘z:]“?(:lcjg HiIVWthh
tf’ objective arrangements dictated by scientific cfnsfd:;?j
;‘.:((:tnsm (;fr (;:Il;:ssth:);"f rafce. In these ccilrcumstances the error was
or expecting a de i
among states so broad and ur:giform ag;ig girﬁth?gnmgll;el::::

18 Twenty Years' Crisis, ch. 9,
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of the League to act in a concerted fashion but of thinking

that the conflicting purposes of Gerrfmny and .th‘.e wes.ttix;g

powers could be reconciled on the basis of negotiation wi
dures.

a common framework of proce .

In attempting to correct what they pe.rcelved Fo be gsfefti
in the League, the framers of the United Nations Char ;13
produced yet another combination of ideask c?gcemmtg- t ei

i i iety and the task of internationa
character of international socie ational

he Charter would seem to rep

overnment. In some ways t . ‘
fesent a step toward realization of the idea of a cosmol?ol?an
world society. For example, by presen:;lng the ox;gamzzft 11:::1
i dopting the promotion of hu-
as a union of peoples and by a
man rights and social progress among the funda_mental enois:
of the organization, the Charter appears to aspire to ta ((:1 >
mopolitan ideal. But other aspects of the Charter con [}a‘tlcd
this analysis. Despite the claim of the Preamble that t}}:e n;zi-
Nations is based upon the agreement of []:eopl?‘s;), t 3 o;g ol
fon is i i 1) makes clear, “based o
ation is in fact, as Article 2 ( .
:rinciple of the sovereign equality” of the s-tates tl:iat crea:;ali
it. Nor does the Charter reflect to any mgmﬁcayt ‘egre? o
xl'emise of the League Covenant that the sohdanty. of the
Eitizens of different countries, expressed through publlé: o::‘;
ion, would make possible a consensus among states and s o
as ,the force behind the decisions of the orgamzatll(]m. thi
solidarity presupposed by the Charter.is no m()?h t én :r
of the convergent will of a handful of major sta:es. X tiymhgmthe
i i | agreement under
abandons the premise of universa :
League, and bases itself instead on the expectation that tl‘lﬁ
commt);l interests of five states defined as great powers w1r
make it possible for the society of states to act for some pu
ose as a single body. ' . '

i In this respect, the United Nations is hardly an ac!vance;‘

beyond the Concert of Europe. It is true that the soc1e1':y o

states it organizes and seeks to govern is now nearly univer-

i d the Charter;
» ited Nations Charter see Brierly, Covenant an :
Kel]s?nn t[}:swU:}t:he 51:32;‘ Nations; and Goodrich, Hambro, and Simons,
Chan‘e,r of the United Nations.
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sal, not limited to Europe. Its machinery is permanent rather
than ad hoc. In theory it has at its disposal the military might
of its members. The scope and magnitude of its economic and
social activities is enormous. But in the preservation of inter-
national peace and security, which was to be its main con-
cern, the United Nations, like the Concert, is an attempt to
govern the society of states through the consultation and
agreement of the great powers. From the start, however, the
‘fundamental division between the United States and the So-
viet Union has meant that the great powers have in fact done
little governing through the organization, with the result that
it has become even more marginal to the politics of the pow-
ers than the Concert was in its day. In addition, the ever-
fragile conception of international government as being con-
cerned above all with the perpetuation of the relationship of
states in terms of a common law has far less reality in the
world of the United Nations than it did in that of the Concert.
The United Nations is not a government administering an
authoritative system of law but a divided assemblage of states
determined to make the organization an instrument of their
Separate purposes, and to use it, in the rare instances in which
a substantial number of them are in agreement, to impose
the consequences of this interest-based unity on the rest.
This situation does not entirely represent a gap between
the ideals of the United Nations and the reality of interna-
tional conduct, for the ideal of practical association—of asso-
ciation in terms of a common law—has in effect been aban-
doned in the Charter itself. It is true that the Charter appears
to establish the organization on the basis of the rule of law.
But this appearance is deceptive for several reasons. First,
the observance of international law is presented as a goal, not
an obligation. Among the ends of the organization specified
by the Preamble is that of establishing the conditions for the
maintenance of justice and international law. I addition, the
Preamble expresses an intention to “save succeeding gener-
ations from the scourge of war,” to “reaffirm faith in funda-
mental human rights,” and to “promote social progress and
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better standards of life.” The Preamble then goes on to sla)ty
something about the manner in which these ends are to be
pursued. The Charter thus superficially resembles the Leagug
Covenant, which also specified both the ends _of the organi-
zation and the conditions to be observed in their pursn.nt. .But
where the Covenant binds states to observe the obhgau?ns
of international law in pursuing the ends of peace, secufnt}i/,
and cooperation, the Charter does not. The mer'nbers o the
United Nations do not promise to make international law the
rule of their conduct toward one another. Rz‘a‘ther, the}.r com-
mit themselves only to the goal of seeking “to estab-hsh.the
conditions under which justice and respect ,i':or the obligations
. . of international law can be maintained.”? The ru-le .of la\fv
is no longer even supposed to be the basis of assocnaho;;' 1}:
has come to be thought of as an external g()f:\l towart.l whic
states should work. The members of the United Nations El]ie
united not on the basis of their acceptance of law as the rule
of their conduct but in an agreement to pursue togethe'r lcl:'er—
tain common purposes, among which is‘ that_of estabhsf lmg
the empirical conditions for being associated in terms of law
re time. .
“ gzggig?t:lthough the organization itself (in contrast to its
members acting separately) is assigne:l the purpose of‘b}:mhg-
ing about the settlement of disputes “in cor:f?rmlty [\:i]t tF e
principles of justice and international law,”' the o 153. 11(1):1
thereby imposed on it is uncleal;. As Kel(s(en has argueh, t };s
phrase is ambiguous. If “justice” means respe?t for t ((al o t-
ligations of international law,” then the phrz?se is red\%fr; an t
If, on the other hand, “justice” refers to principles di eren
from those of international law, the statexllent”means lt)halt) 1;1
applying the Charter the requirements of “law” are to t e na :
anced by those of “justice.” Because the lattt'ar concep ]1fs 0
where defined in the Charter, and is certainly not self-evi-
dent, this provision in effect undermines rather than affirms

% Charter, Preamble (emphasis added),
21 Charter, Article 1.

106

INTERNATIONAL GOVERNMENT

the position of international law as the basis for settling dis-
putes. 2
Finally, in pledging to “fulfil in good faith the obligations

assumed by them in accordance with the present Charter,”
the members may appear to have bound themselves to the
observance of at least that body of international law repre-
sented by the Charter itself, But in truth they are agreeing
only to obey rules that are instrumental to the pursuit of shared
substantive ends. They agree to abide by the rules of the
organization because the rules are the means to the realiza-
tion of these ends. But because the Charter binds neither the
organization nor its members to the observance of interna-
tional law as such, there is evidently no formal obstacle to
conduct that is indifferent to or even, if the COmmon purpose
dictates, deliberately contrary to the traditional principles and
practices of international law. The obligations immediately
imposed on the members are those that are instrumental to
the substantive purposes of the organization. Relationship on
the basis of internationa] law, as traditionally understood, is

only a distant goal. It is therefore a mistake to regard the

creation of the United Nations as an attempt to realize in an

institution the requirements of international association on the

basis of a common law. It is really an attempt to establish a

new regime in which states, associated on the basis of an
agreement to pursue together certain specified substantive

ends, will follow the directives of the body that is set up to
organize the pursuit of these ends.

Among the purposes to which the organization is commit-
ted is the improvement of economic and social conditions within
its member states. The idea that the United Nations should
concern itself with economic and social matters derives in

% Kelsen, Law of the United Nations, p. 18. The danger that Kelsen dis-
cerned in 1945 is evident in the subsequent history of the United Nations,
As I argue in Chapter 10, below, the tendency during this period has been
toward understanding international Justice as a goal of collective action rather
than as a constraint upon it, and toward regarding international law as an
instrument through which justice, so understood, ean be promoted,
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part from the establishment, beginning early in the nine-
teenth century, of international agencies such as the InFeri
national River Commission, established in 1815 by th(-:‘ Fina
Act of the Congress of Vienna, the General F’ostal Union es-
tablished at Bern in 1874, and the Internatllonal Labor 015
ganization created by the Treaty of Versaill'es in 1919. F‘ox;lmel
for the purpose of facilitating the cooperation of states 1m t(;la -
ing with common concerns of an ap?arently tecbnllcla rather
than political character, these agencies were t}/plf:a y orgzn-
ized as a conference of delegates meetin.g periodically to le-
termine the policy of the organization, with a small sec_retanz:’;
to administer the agreement and to provide expertise an
continuity between meetings. In the League, these fea;)tpre;
of the special purpose international agency were combine
with the Concert idea of collective governance of Fh-e sta}tlei
system by its members. It is therefore not sgr[')rls(ing tha
something of the purposive character of the specialized agency
should creep into the Covenant. The fom:nders ({f th;a1 Eel;ague
hoped that the machinery of these agencies, whlc‘h a teeln
developed for handling the pursuit of common mtef‘lt?s s in
particular substantive areas, might be adapted to faci 1ta:11rig
the cooperation of states in furthering what was assumed to
be their common interest in peace and security ang in prti)-
moting social and economic cooperatior} on a bro'a].er dsct.';\ e
than had yet been attempted by any existing specialized bu-
ission. .
re?rlilgrli?a:ll:‘le was thus to serve as a c_enter for co;pera(t;on
not only on political but also on tef:hn?cal mattersi lzln er:
lying this assignment to the organization of 50Cia ::n lel:czo
nomic as well as political functions was the premise that t T(;:‘fa
exists an intimate connection between peace and “.felfal:e.c is
idea, implicit in the Covenant, is made e?tph.mt in t lfak 0}[11-
stitution of the International Labor Orgamzatlo.n. Unlike t 16
Covenant, the latter is not an agreement to zt‘blde by certain
conditions in acting, but rather to cooperate “for the promo-

2 Covenant, Article 24.
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tion of the objects set forth in the Preamble” of the Consti-
tution:* to improve the conditions of labor by setting stand-
ards of hours, wages, and safety, by preventing unemployment,
and by promoting vocational education. These aims are linked
to the League’s commitment to the preservation of peace, for
the latter “can be established only if it is based upon social
justice.”® Thus the International Labor Organization has as
its ultimate aim the creation of the empirical conditions of
Peace. Its purpose is to facilitate the work of the League in
the preservation of peace by ameliorating conditions of labor
“involving such injustice, hardship and privation to large
numbers of people as to produce unrest so great that the
peace and harmony of the world is imperiled, "%

In the United Nations this concern with social and eco-
nomic welfare, both as a condition of peace and as an end in
itself, is brought directly within scope of the main organiza-
tion. The rather vague social and economic provisions of the
Charter (vague, that is, in contrast to the quite explicit pro-
visions concerning dispute settlement and collective security)
reflect in part an attempt to rectify the conditions that led to
the rise of fascism and to the outbreak of the Second World
War. An important aim of the organization was to reconstruct
the war-ravaged economies of Europe. With the passage of
time and changes in the composition of its membership, the
purposes that the organization is supposed to further have
come to include the economic development of the poorer
states. Out of this there have in turn Erown pressures to re-
form the arrangements of international law and organization
in order to effect an international redistribution of wealth and
power. This trend has been accentuated by the almost com-
plete failure of the United Nations to maintain international
peace through the collective action of the major powers. Thus
the purposive conception of the organization as a number of
states associated on the basis of a common will to promote

® Constitution of the .L.Q., Article 1.

# Thid., Preamble,
= Ihid,
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certain substantive economic and social goals, which is al-
ready fully present in the Charter, has become even more
important in the practice of the United Nations. Such a con-
ception can be a source of unity, rather than of division, only
to the extent that the members of the organization share the
same goals and agree that they should be pursued through
the organization.

The virtual abandonment of international law as the basis
of association within the United Nations and its replacement
by agreement to cooperate for common purposes marks one
of the low points in the fortunes of the practical conception
of international society in twentieth-century international
thought. The result has not been a new purposive consensus,
but an incoherence that has further weakened the hold of the
practical conception on the conduct of states—the majority of
which are new states for whom the experience of participation
in the United Nations has a significance that it does not have
for the older states of European origin. This incoherence can
be seen in the fact that, although international relations on
the basis of international law has ceased to occupy a central
place in either the theory or the practice of the United Na-
tions, the Charter cannot avoid insisting upon fidelity to it
own rules and procedures. But by failing to provide for their
authoritative determination it opens the door to arbitrary
interpretation of the Charter not only by states acting sepa-
rately but by the various bodies within the organization itself.
The judicial organ of the United Nations is empowered to
give only advisory—that is, nonbinding—opinions concerning
the resolution of disputes about Charter interpretation that
are referred to it by the other organs. Each organ is therefore
evidently free to interpret the Charter for itself, with the re-
sult that any particular interpretation is authoritative only where
there exists substantial agreement. The situation with respect
to the authoritative application of international law within the
organization is thus not much different from that which pre-

vails in the states system beyond the organization.
Because the application of the Charter is left Jargely to the
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political organs—the Security Council and the General As-
sembly—its effective meaning is established by bargaining and
fcherefore tends to reflect whatever combination of interests
is dominant at the moment. Given these arrangements for
interpreting the rules and procedures of the organization, the
use of the United Nations by one and then another domi,nant
coalition for its own purposes was a foregone conclusion. The
consequence of this partial transformation of the United Na-
tions into the instrument of those powers able to control it
has been not merely to encourage contempt for the Charter
'fmd for the organization itself but to discredit the ideas of
international government and international law in general. The
effort of the less developed states to make the United Na;tions
the instrument of economic development and international
redistribution is in this respect not an innovation but merely
the latest application of a conception of international govern-
ment already fully present in the practice of the organization
and in the Charter itself.

T}.le incoherence of the United Nations idea is also appar-
ent in the ambiguous character of the organization as an as-
sociation within international society on the one hand and as
the institutional embodiment of international society on the
other. The former is reflected not, as one might think, in the
fact that the organization is based on a compact, for s,tates—
like individuals—can voluntarily bind themselve; to acknowl-
edge the authority of common rules as they go their separate
ways, as well as to pursue together some shared purpose. It
is ralther to be found in the resemblances between the Uni-ted
I\_latlons and the special purpose agencies whose administra-
tive structure and procedures the Charter seeks to adapt to
the circumstances of high politics. But, unlike the special
purpose agency, the United Nations has attempted to govern
nlot merely the relations of its members but international so-
ciety in its entirety by conferring on itself the authority to
make certain of its decisions binding on states that are not
members of the organization. This intention is evident in the
extraordinary powers granted to the Security Council in Ar-
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ticles 39 and 42 of the Charter, enabling that body to deter-
mine whether any situation constitutes aggression or a threat
to peace and to respond with whatever measures it decides
are appropriate, including those involving economic sanctions
and the use of military force to maintain or restore peace. It
is also evident in the explicit provision of Article 2 (6) that
these powers may be invoked against states which are not
members of the United Nations organization. Thus the United
Nations has created itself as an association among a number
of states for the promotion of certain shared purposes, while
at the same time claiming the authority to impose these pur-
poses on those who do not share them. It is true that the
Charter seeks to limit the circumstances under which such
coercion may be exercised. But because the Charter provi-
sions governing actions by the Secuity Council are inter-
preted by the Council itself in the light of its own purposes,
the Charter does not constitute an effective bar to the use of
coercion to support the aims of those states that are able to
make their voices heard in the Council’s deliberations. It is
therefore not surprising that the authority of the organization
has been repeatedly challenged by states that do not happen
to share the purposes of the moment and that feel themselves
justified in their refusal to cooperate with the organization in
furthering them. :
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CHAPTER 6

International Law as Law

I HAVE ATTEMPTED in the first part of this study to show how
international law had come, by the end of the eighteenth cen-
tury, to be conceived by certain thinkers as a distillation of
diplomatic, military, and other international usages into a body
of authoritative common rules. These rules were understood
to consist of generalizations about and abridgments of cus-
tomary practice, to be discovered through the scientific ex-
amination of evidence pertaining to the actual diplomatic
practice of states rather than by deduction from the funda.
mental principles of natural Jaw, Furthermore, the rules whose
existence was thus inductively ascertained were regarded as
establishing standards of correct international conduct and
therefore as prescribing limits to be observed and considera-
tions to be responded to in the formulation of foreign policy.
And it was these rules, rather than proximity, interaction,
shared beliefs, or common interests, that were understood to
define international society. Thus, I have been concerned with
the generation and character of a particular conception of in-
ternational law, one arising from the realization that what makes
the states system a permanent society of states, as distin-
guished from either a ruleless anarchy or a temporary alliance
of like-minded sovereigns, is toleration by its associates of one
another’s independent existence within an authoritative
framework of common rules and the identification of this au-
thoritative framework with customary international law.

The realization that international law, so understood, could
provide a basis for coexistence among a multiplicity of states
pursuing divergent purposes was a philosophical insight of
primary importance for the understanding of international re-
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lations. But far from putting a stop to philosophical mqu1r§
this insight led directly to the question of the chara\.ctfe(; ar:.

presuppositions of international law. So long as law t}is i ‘.m i-
fied with the will of God, the dictates of reason, or the usages
of the community, international law fits comfortably enoug.h
within the framework of legal thought. But as soon as lay‘.r is
identified with the state and comes to be regar('led as h-avmg
its source in the authority of a sovereign, t_he 1.dea of 1ntt=i‘1r-
national law as law governing rather than issuing fror'rli the
exercise of sovereignty begins to look more and more like an
anomaly. Such a law, if it is possible at al]_, surely nee;lls so:lne
special explanation. Thus the question arises how !eg order
can exist in the society of states, which manifestly is a society

lacking any superior authority.

PRELIMINARY DISTINCTIONS

Since the end of the eighteenth century discussion of 1the

character and possibility of international la\.iv has taken place
within a framework of ideas about law der-lv-eq from the ex-
perience of the modern state. Already implicit in the practuie
of the increasingly powerful monarchical gov'emments of ‘eargim
modern Europe, the identification of law with the.exercgtz }?

sovereignty was reinforced by the Fr‘ench Revo]utloln and the
example of the Code Napoléon. The idea, once revo utln)onary,
that law consists of nothing but the rules laid down {1 s<¥—
ereign authority came gradually to be tf'ﬂfen for grante ..‘t 3
be sure the identification of law with positive law was resiste

by those within the tradition of natural law.. In addition, c;_p‘-
position to the idea of positive law arose in the form (? a
romantic or nationalist jurisprudence that regarded lawl (:113 an
expression of the culture and traditions of a pe()p-le ar]: op-
posed codification as an arbitrary interference‘\?flth the au]
thentic laws of the nation. Despite such .oppo.mtlon 'Fhe lcwl]
order of the modern state is now widely identified with 'ega:i
order as such. In this civil order standards of c'onduct der]:l;e

from the authority of custom, church, or conscience have been
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pushed aside by new standards legislated within increasingly
autonomous systems for making and applying rules. So suc-
cessful have these systems been in establishing their claim to
exclude other standards in matters they choose to regulate
that they have even captured for themselves in many con-
texts, an almost exclusive title to the word “law.”

Whatever the merits of this usage, there can be no doubt
that from the perspective of history both within and outside
Europe it represents a narrowing of the idea of law. One
result of this narrowing is that doubts about whether inter-
national law, long thought to be based on custom and on nat-
ural law, is really law have increased in direct proportion to
the success of the narrower conception. The law of nations
could hardly be said to originate in the commands of a power
superior to the sovereign states, or to be enforced by such a
power, for clearly no such power exists. “Law implies a
lawgiver” wrote an English judge in 1876, “and a tribunal
capable of enforcing it and coercing its transgressors. But there
is no common lawgiver to sovereign states; and no tribunal
has the power to bind them by decrees or coerce them if they
transgress.” International law might therefore be called “law”
but, in the influential words of John Austin, it could not be
said to be “law properly so called. "

Some theorists of “positive law” find room under this ru-
bric for international law because for them it refers to the
rules actually observed within a given society, as opposed to
those ideal principles of morality or natural law that might or
might not be observed in practice. But, as scon as “law” is
taken to mean only those rules made and enforced by the
sovereign power, the rules of customary practice as well as
those of natural law are excluded from the category of law.
Yet it does not follow from this narrower conception of law
that there are no rules governing the conduct of states. This
much Austin himself acknowledged when he labeled the rules

' Lord Culeridge, dissenting, R. o. Keyn, 2 Ex,D. 63.
* Province of Jurisprudence Determined, pp. 11-12, 142, 201,

117

=



INTERNATIONAL LECAL SYSTEM

of international law “positive morality.”® Unlike Rousseau and
Kant, who regarded as illusory the idea that international re-
lations were to any significant degree rule-governed, Austin
merely questioned whether the rules of international society
were properly regarded as laws. However, the terminology
he proposed has been productive of little but confusion. It is
certainly the case that this body of international rules differs
in significant ways from the legal system of a modern state,
which we have come to regard as constituting the paradigm
case of “law.” But it is hardly less misleading to refer to this
body of rules in its entirety as a “morality.”

One unfortunate consequence of Austin’s formulation is that
it has caused an inordinate amount of attention to be devoted
to the verbal question of the proper use of the word “law.”
The important question for international relations theory is
whether a body of rules governing the relations of states can
exist in the absence of authoritative central institutions, not
whether these rules are “really law.” The theorist should be
interested in characterizing such rules and understanding the
conditions for their existence and efficacy, not merely in how
the word “law” is or ought to be used. “The Law of Nations”
and “International Law” are names increasingly applied dur-
ing the modern period to the rules springing from the cus-
toms and agreements of states in their relations with one an-
other.# That the society of states might be governed by “law”
in this sense was not denied by Austin, although it has been
denied by others for whom the institutions of the modern

3 Thid., pp. 126-127.
4« The expression “international law” was evidently introduced by Ben-

tham: “The word international, it must be acknowledged, is a new one;
though, it is hoped, sufficiently analogous and intelligible. It is calculated to
express, in a more significant way, the branch of law which goes commonly
under the name of the law of nations: an appellation so uncharacteristic,
that, were it not for the force of custom, it would seem rather to refer to
internal jurisprudence. The chancellor ['Aguesseau has already made, 1 find,
a similar remark: he says, what is commonly called droit des gens, ought
rather to be termed droit entre les gens.” (Introduction to the Principles of

Morals and Legislation, p. 296.)
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state are definitive of law. At the very least one must be clear
wheth.er, in discussing the requisites of legal order, one is
speakmg about the uses of a word or the possibilit (;f
ticular mode of association. Yo e
Nor is this the only source of confusion concerning inter-
n_atmna] law as law. Discussion of the requisites of interna-
tional law, as well as of law generally, has been mired in
confusion by the persistent failure to distinguish the definin
or essential criteria of law from the contingent features ogf
particular kinds of legal order on the one hand and from the
empirical conditions for the existence and efficacy of legal or-
der on the other. Lauterpacht, for example, consistently fails
tol distinguish the criteria of legal order from its conditions
Dlse‘:ussing legislation as a requisite of international law he;
beg.lns by concerning himself with whether the existence’of a
legislative organ is “essential to the legal character of a sys-
tem of rules.” He then goes on to consider the argument t});at
as 2 method of creating law custom is as important as legis-
lation, concluding that “it is not predominantly through cgus-
tor.n that the development, or even the normal functionin
(.)f International law is likely or possible.”™ What we have herge;
1s an unconscious shift from the question of whether a system
of r_ules lacking a legislature can be said to be a system of law
which is a question concerning the definition of law, to ar;
assertion that in the absence of legislation such a syste,m can-
not be effective, which is an assertion about the conditions of
law. Similarly, in discussing enforcement, Lauterpacht .does
n0't Flistinguish between the claim that to suppose public
opinion to be a means of enforcing international law “amounts
to an admission that . . . it is not law” and the quite different
claim that such a supposition “is an admission of its weakness
as a system of law.”™ The frequency with which one meets
such unresolved ambiguities in discussions of legal theor
suggests that some conceptual clarification is needed, if fur)-]

® International Law, 1:14-15, emphasis added.
¢ Ibid., p. 18, emphasis added.
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ther progress toward resolving the puzzles about the charac-
ter and existence of international law is to be made.
The effort to clarify the related concepts of requirement,

necessity, essence, possibility, and contingency leads one
rapidly into some of the most difficult and controversial topics
of philosophy. Two quite ordinary and familiar distinctions
are, however, sufficient to suggest a provisional answer to the
question of the character and requisites of international legal
order. The first is between the features of an object and the
conditions for its existence. The other concerns whether a
particular feature or condition is necessary or contingent. To
say that the existence of legislative or judicial institutions is a
requisite of legal order is in most contexts to say one of three
things. (1) It may be to assert the existence of such institu-
tions within a system of rules as grounds for identifying that
system as a legal system. In this case the presence of such
institutions is a necessary feature of legal order—that is, an
essential or defining attribute constituting the criterion ac-
cording to which legal order is identified. (2) It may be to
claim that the existence of institutions for making and apply-
ing rules is a necessary condition for the existence of a system
of rules, which means that if these institutions were to cease
to function the system would inevitably break down. (3} Fi-
nally, it may be to claim no more than that the presence of
such institutions is a contingent condition of the existence or
efficacy of a legal system, meaning here that in the absence
of such institutions the system is likely to be uncertain, inef-
ficient, or unstable.

Doubts concerning the character or possibility of interna-
tional law have emerged from each of these views of the req-
uisites of legal order. For those who regard the existence of
civil institutions as a necessary feature or criterion of legal
order, international law is by definition not law. This was
Austin’s position. For those who regard the existence of civil
institutions as a necessary condition for legal order, interna-
tional law is an impossibility. This was evidently the view
held by Hobbes, Rousseau, and Kant, though each of these
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theorists can be construed as holding other views on the mat-
Fer as well. And for those who regard the existence of civil
1nst1t1_1ti0ns as an important contingent condition of legal or-
de‘r, international law may be law and it may exist, but it
exists only as weak law. This is the view defended by bppem
he‘:im,7 w:l'm is careful to note that “a weak law is nevertheless
Stll.l law.” On this view, the existence of civil institutions is
neither a criterion nor a necessary condition of legal order

.Onej could go further and argue that the existence of civii
Institutions is not even an important contingent condition of
l(?gal order, at least in some circumstances, and that in these
crrcumstances legal order can do as well without as with it

S(?me versions of this point of view are considered below‘
F“ inally, attempts have been made to argue that civil institu:
tions are indeed either a criterion or condition of legal order

and that it is the existence of equivalent or analogous insti:
tutions in the society of states that accounts, either concep-

tually or contingently, for such legal order as may be found

there. The assumption here seems to be that international

law is law in just the same way as civil or domestic law, and
th(lsrefore that the institutions characteristic of the latter ’must
exist, perhaps in 4 hidden or altered form, in international

society. Some arguments of this sort will i
: also be co
in what follows, neidered

LEGISLATION AND ENFORCEMENT AS
REQUISITES OF LEGAL ORDER

Let us turn, then, to particular arguments concerning the
requisites of legal order, considering first those purporting to
§how that legislation is such a requisite and therefore that
u.lternational law is not “law” or that it is not a possible or
significant mode of association because international societ

lacks legislation or legislative institutions. One version of th:
argument that legislation is a requisite of legal order is that it

7 International Law, 1:14.
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is an essential or defining feature of legal order. In fact, there
are at least two distinct claims being made here. The first is
that any rule properly called a law is one that is the result of
legislative activity. In other words, the criterion by which
laws properly so called are to be identified is that they must
have been created by a law-making institution. But this would
appear to be an unduly restricted definition, for it excludes
laws created by custom, by the courts, or by an act of political
founding or constitution-making, and thus denies to custom-
ary, common, and constitutional law the name “law.” There
are many modern societies in which custom retains an im-
portant place and in which it is legally binding even though
it has not been enacted by the legislature.®* Even more con-
clusive is the logical consideration that the law according to
which the legislative power in a given society is identified
and its powers defined cannot itself be the product of legis-
lation. Legislation presupposes law of another sort, such as
customary law or a written constitution. But if legislative stat-
utes are only one kind of law then the fact of having been
created through legislation cannot be the criterion of a law.
The other claim is that existence of legislative institutions
is an essential feature of a legal system. But this is equally
implausible, for it would exclude from the category of legal
systems not only international law but many other systems
based largely on custom: those, for example, of the various
kindreds, clans, gentes, segmentary lineage groups, and tribes
studied by legal historians and anthropologists and of the great
religious traditions, especially those of Judaism and Islam.
These bodies of law are lacking legislative institutions, but
they are not necessarily lacking in the quality of “system.”
Integration, vniformity, and adaptation to changing circum-

8 The traditional rejoinder is that customary law, at least, can be regarded
as tacit legislation on the grounds that what the sovereign power permits it
commands. Hobbes, Elements of Law, I, ch. 10, sect. 10; Philosophical
Rudiments, ch. 14, sect. 15; Leviathan, ch. 26; Austin, Province of Juris-
prudence Determined, pp. 31-32. The weakness of this argument has been

shown by Hart, Concept of Law, pp. 45-47.
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starTces.is accomplished by means other than legislative co-
o'rdmatlon. And this suggests that the legislation-as-a-requi-
site argument in its second version—narmely, that the existe(ilce
of legi.slative institutions is a necessary condition for legal or-
dex:—-ls also questionable. The existence of legislative insti-
tutlc.uns may be a feature of many legal systems, but the di-
versity of mankind's legal experience suggests thaé it is neither
a definitive feature nor an indispensable condition of legal
ord_er. The absence of legislative institutions in international
society therefore provides no grounds for doubting either the
legal character or actual existence of international associati
on the basis of common rules. -
As a contingent condition of legal order, some procedure
for legislation might still be desirable. This, however, would
seem to depend on circumstances. In the circumsta’nces of
the society of states it is a moot point whether movement
toward the creation of legislative institutions would enhance
or .undermine the efficacy of international law and the quality
of 1ntgrnati0nal legal order. Those whose attitudes toward in-
.ternatlonal law are shaped by the purposive conception of
1nt.ernational society are inclined to see the absence of legis-
lative powers as a defect and a hindrance. Where law is re-
garded as an instrument for the pursuit of shared purposes
some procedure through which the common wil] could b(;
translated efficiently into law would appear to be desirable
When, on the other hand, law is understood as a set of limit;
or constraints on the pursuit of purposes, the desirability of
legislative powers is less evident. It might be conducive to
the efficacy of such constraints to have available some proce-
dure for creating and altering them. The danger is that con-
_trol of that procedure would enhance the ability of some to
impose their own purposes on others. From the standpoint
:-);' the ;;éactical conception, then, international legislation in
th:n w:;Sh :(si [f)‘;':e‘sently constituted is perhaps more to be feared
F‘mally, it is worth noticing that the identification of legis-
lation as a requisite (in any sense) of legal order has often led
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to the search for some equivalent or analogous proc.edure in

the society of states. Thus it has been argued that 1f a state

that has been injured by another successfully resists the

aggression and goes on to impose terms o‘f pe'ace_on”the de-
feated adversary, it may be understood as leglslatlr}g for the
adversary. But this is playing with words_. Or'lly slllgh_tly less
implausible is the attempt to impute leglslatlYe S}gnlﬁcance
to agreements between two or more states actu?g in concert:
i.e., to the making of treaties. By becoming parties to a treaFy
states make rules for themselves, and may therefore be Sal.d
to be legislating for themselves. But to spea!f in this way is
of course also to stretch the term “legislation” far beyond‘1ts
normal meaning. Legislation within the state is ]aw-ma.lkmg
by a separate institution, distinguishable from the. totality of
those subject to the law and possessing the authqnty to make
laws binding on those subjects. When a treaty is made, Fhe
states agreeing to a rule are those to whom the ru]e. applies:
there is no differentiation between sovereign and subject, and
therefore no distinct body that can properly be referred to as
a “legislature.” Through legislation some members of a soci-
ety are able to create rules binding on other:f, but the: pax:tlef
to a treaty bind only themselves. “International ]eglslat1qn

applied to treaties is therefore a misnomef". States makl.ng
treaties are not legislating for the international cs)mmumty
and thereby acting as an organ of it; they are making agree-
ments, as subjects, within the law.

This is true even of those multilateral agreements that. seek
to codify or reformulate particular substantive areas of inter-
national law and that have been signed by most or even all
of the members of the society of states at a given moment.
Such “law-making treaties,” as they are sometime§ called', are
not—as the expression seems to suggest—of a logically differ-
ent character from agreements entered into by a small num-
ber of states or those concerned with very limited and partic-
ular matters. They resemble ordinary treaties more ‘than they
do statutes resulting from legislation as it is ordinarily under-
stood. Nor can it be said that the acts of international organ-
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izations created through multilateral agreement, such as the
United Nations, meet the criteria of legislation. For although
in this case there does exist an institution distinct from its
members, the extent to which the decisions of this institution
are binding on states is limited and controversial. It would
certainly be going too far to claim that the law-making activ-
ities of international organizations are such as to Jjustify re-
garding them as international legislatures, or even to confer
upon them any significant degree of legislative character.
Legislation, if it exists at all in the international legal system,
is marginal to its actual operation.®

In discussions of whether international law is really law and
of the more fundamental question of whether independent
states can be related to one another on the basis of common
rules, greater importance has been attached to the apparent
lack of any effective means of enforcing the common rules. It
is said to make little sense to speak of “law” or of conduct
according to rules where the rules are not or cannot be en-
forced, yet this is just the situation that is thought to prevail
in the relations of states. And the attempt to find an inter-
national analogue of enforcement by a superior power by sug-
gesting that, in the society of states, the common rules are
enforced by self-help is dismissed as a sleight of hand in-
tended to create the illusion of law where there is in fact
none. The issues here are difficult ones, and we must there-
fore proceed with care.

First, we must dispose of what is now generally agreed to
be the most egregious error made by Austin concerning the
relation between enforcement and law. Austin argued that
commands (which is what he thought rules were) had to be
enforced in order to be legally binding. Unless the commands
of the sovereign were backed by an effective sanction, they
could not be said to have authority, to be valid, or to create
any duty or obligation on the part of those to whom they were

® The notion of “international legislation” is effectively criticized by Gihl,

International Legislation, pp. 26-53, and Lauterpacht, International Law,
1:59, 196, 236-237.
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directed. !9 This argument finds its way into discussions of in-
ternational law through the proposition that because inter-
national society lacks a coercive power to enforce its rules
these rules are not binding. But to advance this proposition
is in fact to make two entirely distinct assertions. The first is
that because the rules of international law are not adequately
enforced they cannot really be said to impose obligations or
duties on those whose conduct they purport to regulate. But
as Kelsen, Hart, and others have shown, to speak in this way
is to confuse matters of fact with matters of right. That one
agent is able by force to compel another to act in a certain
manner can hardly mean the first has a right to demand such
conduct, nor can it mean that the second has a duty or obli-
gation to comply. The latter, as Hart puts it, may be “obliged”
to obey, but he is under no “obligation” to do so.!* To speak
of rights and obligations presupposes the existence of rules,
but the relationship between coercion and rules is a contin-
gent one. Coercion alone cannot create rights or obligations
of any sort, legal or nonlegal. On the contrary, enforcement
presupposes the validity of the law that is enforced. The point
is made succinctly by Fitzmaurice: “the law is not obligatory
because it is enforced: it is enforced because it is obligatory;
and enforcement would otherwise be illegal, ™2
The second assertion is that because of deficiencies in the
manner in which international law is enforced its rules are
ineffective—that is, generally disregarded. To say that the
rules are not binding means in this context that they are in-
effective rather than that they are invalid. But the two senses
are often confused, and the deduction mistakenly drawn that,
because a rule is ineffective in regulating a particular area of
conduct, those to whom it applies have no duty to obey it.
To be sure, a system of rules must be minimally effective, if
claims about the validity of particular rules that are part of it
are to have any point. But effectiveness remains merely an

0 Province of Jurisprudence Determined, pp. 14-16.
U Concept of Law, pp. 80-81.
12 “General Principles,” p. 45.
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empirical condition, and not the criterion, of legal validity.!?
And enforcement by a superior power is, in turn, only con-
tingently related to effectiveness. Enforcement may thus un-
d‘]er some circumstances be required as a matter of contingent
fact for the existence and effectiveness of a system of rules
but it is a mistake to think that enforcement is a deﬁnitivé
characteristic of rule-based association.

Discussion of the relationship between enforcement and
legal order has also been hampered by the frequent failure to
resolve certain ambiguities in the term “enforcement.” Al-
though this is not the place for an extended analysis of this
word and the various ideas signified by it, it may be helpful
.to notice a few important distinctions. First, to enforce a rule
is not necessarily to secure or attempt to secure its observ-
ance by emploving physical force. It makes perfectly good
sense to speak of a rule as being enforced by other forms of
c.CJercive pressure such as fines, public censure, or depriva-
tion of privileges. A similar point may be made about the
noun “sanction,” which is commonly used in discussions of
the enforcement of international law. A coercive measure or
sanction intended to compel observance of international law
may or may not involve physical force: compare military and
economic sanctions. Second, one must distinguish the variety
of instruments through which rules are enforced. At one ex-
treme there is the practice of self-help, in which the injured
party is expected to deter or punish wrongful conduct. Some-
times both the determination that a wrong has been done and
the application of sanctions is left to the injured party. Alter-
natively the injured party may be confined to punishing, or
securing redress for, a wrong which has been independe;ltly
ascertained by an authoritative third party. Or both the de-
termination that a wrong has been done and the application
of sanctions may be carried out by a third party. This third
party may simpy be the community as a whole, or it may take
the form of a differentiated office or institution. We must dis-

1 Kelsen, Pure Theory of Law, pp. 211-214.
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tinguish, therefore, between sanctions diffusely app'lied 'by
the community at large (such as “the sanction of public opin-
jon”) and those that have been officially autho.rized. .Further-
more, we need to distinguish communities in which there
exist a number of such rule-enforcing authorities from those
in which there is only one such authority or in which a num-
ber of such authorities are combined in a single hierarchy.
Which of these various kinds of enforcement is meant when
enforcement is asserted to be a requisite of legal order? '
Most often, perhaps, what is thought to l?e required is a
single, differentiated enforcing agency recogmzed. th.roughout
the community and capable, if necessary, of bringing over-
whelming physical force to bear in order to compel obedience
to its rules. Relatively centralized arrangements for regulat-
ing the application of sanctions are indeed a feature o.f many
legal systems. But there also have existed 'and d_o still ex.lsl:
systems of law in which any such agency is lacking. ]ewlls
and Islamic law know no central enforcing power. Nothing
like such a power can be discovered in the arrangement of
innumerable primitive societies. The rules that governed the
inhabitants of the various empires within which much of man-
kind lived until the invention and export of the modern Eu-
ropean state were those of religiously sanctic?ned custom en-
forced by priests or by local tribunals of ‘\:aru.)us”sorts rather
than by the despot and his agents, whose “ruling” was l.argely
confined to levying taxes and raising armies.™ Even in the
empire of Rome, whose legal institutions most Tesemble those
of the modern state, implementation of the judgment of 12
court in civil litigation was left to the party winning the case.
Nor does observance of the rules that define and regulate
many nonlegal practices, such as morality, decorum, and lan-
guage, depend in any significant way upon enforcement by ;
superior power. In short, there are many sorts of rule-ba.lse
order whose existence cannot be accounted for by centralized

1 Maine, Early History of Institutions, pp. 379-383.
15 Watson, Nature af Law, p. 30.
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enforcement. Nor is it stretching the point to refer to at least
some of these as systems of “law, "6
Can it be said, alternatively, that legal order requires, if
not centralized enforcement, at least sanctions applied by the
community at large? The existence of some form of coercive
pressure, whether or not applied by an enforcing agency or
officials, has often been regarded as a criterion of legal order.
Kelsen, for example, defines law as a “coercive order” in which
disapproved behavior is deterred through the application of
“socially organized sanctions.”” But sanctions can take a wide
variety of forms and need not be centralized in a single en-
forcing authority. In international law, the sanctions are those
of reprisals and war. Coercion may be used to enforce the
law, even though the application of such coercion is for the
most part a matter of self-help. For Kelsen, however, the
critical point is that international law does make a distinction
between lawful and unlawful uses of force (so that an act of
coercion is either a “delict” or a “sanction™); the application
of sanctions may be said to be socially organized to that extent
at least. Law is distinguished from morality by the fact that
the former is and the latter is not a coercive order in the
sense defined. Hart too, although he is less interested in
reaching a definition of the word “law,” identifies enforce-
ment as a critical element in the way the distinction between
law and morality is ordinarily made. We are, he suggests, in
the realm of the legal when the social pressure brought to
bear to secure compliance with the common rules takes the

' Readers who feel that the definition of “law” is being stretched here
should ask themselves whether they are not confusing law with its empirical
conditions. The question is whether an enforcing power is a necessary con-
dition of law. Suppose I say that primitive law and international law exist
without an enforcing power. There is an inclination to reply that these sys-
tems are not systems of law. The question must then be asked whether the
skeptic is using the term “law” to refer to systems of rules enforced by a
central power. The existence of an enforcing power, In other words, appears
to have been brought in as a defining feature of law and not 1s 2 condition
for its existence.

" Pure Theory of Law, p. 62.
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form of physical sanctions, even though these sanctions are
applied by the community at large rather than by an agency
or agencies specifically authorized to enforce the rules.’® Thus
it is enforcement, though not the existence of an enforcing
agency, that is for Kelsen definitive and for Hart character-
istic of legal order. Kelsen regards international society as a
legal order because it does provide for the (diffuse} applica-
tion of coercive sanctions, Hart because it sufficiently resem-
bles the coercive order of the modern state, despite the fact
that in international society coercive sanctions have a much
less important place than within the state.

For these theorists enforcement is a requisite of legal order
only because they find it reasonable to follow ordinary usage,
which tends to define as law those systems in which it is
found. For some purposes it makes sense to define law in this
way. It does not follow, however, that enforcement is a defin-
ing characteristic or criterion of rule-based association, or that
association on the basis of common rules (whether or not called
“rules of law”) is impossible as a matter of contingent fact in
the absence of enforcement. Bentham is especially clear and
therefore helpful on this point. He distinguishes “a law” from
what he refers to as “the force of a law: that is, . . . the mo-
tives it relies on for enabling it to produce the effects it aims
at.”® As the motives upon which the law relies are mainly
coercive, the ideas of coercion and law have come to be thought
of as inseparably connected. But this conclusion is in fact mis-
taken; the fear of punishment or other pain is simply one
among a number of motives inclining people to obedience.

At the time he wrote Of Laws in General Bentham re-
garded punishment by the public authorities as “beyond com-
parison the most efficacious” means of securing compliance
with most of the laws of a society.20 Elsewhere he made room
for “the sanction of public opinion” as a motive inclining states
toward conformity with international law (as I have argued

s Concept of Law, p. 84.
18 Of Laws in General, p. 133.
» Ihid., pp. 134-135.
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above in Chapter 4). Other legal theorists, such as Maine?®
and Hart,?2 have systematically examined both the variety of
laws and the variety of motives through which in different
situations their efficacy is secured and are therefore skeptical
of claims that enforcement, centralized or diffuse, is an indis-
pensable condition of legal order. Hart, for example, suggests
that one of the essential features of a legal system is that it
provide “some generally effective motive for obedience (per-
haps a sense of obligation and not necessarily fear) when obe-
dience runs counter to the individual's inclination or inter-
est.”® If so, the provision for sanctions is perhaps no more
than one way that legal systems might satisfy this require-
ment.

This is not to deny that enforcement is an important con-
dition of the effectiveness of many sorts of rules in a wide
range of circumstances. But no simple formula is adequate to
summarize the forms, occasions, and degree of enforcement
by which the efficacy of law is affected. One must be partic-
ularly wary of postulating an unrealistic dichotomy between
two extreme and abstract states of affairs, one in which the
rules are enforced and another in which they are not. It would
be false to say, for example, that either there exists an inter-
national society constituted and regulated by rules whose ob-
servance is guaranteed by a superior power or else there is
an international anarchy in the radical sense of rulelessness.
Whether the members of a community are related on the
basis of common rules is a guestion that allows a qualified
answer. Rule-based association is a matter of degree. The rules
may or may not be numerous; they may govern many areas
of life or only a few; they may be generally understood, re-
spected, used, and obeyed (in which case the occasions for
enforcement may be rare), or they may be widely disre-
garded. Some members of the community may conduct their
relations with one another on the basis of a scrupulous regard

21 International Law, pp. 50-51.
22 Concept of Law, pp. 27-35, 35-41, 84,
2 Introduction to Austin, Province of Jurisprudence Determined, p. xiii.
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for considerations embodied in the common rules, while others
demonstrate their indifference to them. But there can be no
logical objection to a system in which the rules are enforced
only in certain circumstances. Nor is there anything logically
objectionable in a method of enforcement that relies on self-
help. The uneven or noncentralized enforcement of a body of
rules might lead us to question its fairness or utility but would
not justify us in doubting the existence of such a body unless
the vagaries of enforcement resulted in the rules being gen-
erally ignored. But in that case it would be the general dis-
regard of the rules and not the ineffectiveness of their en-
forcement that would provide the decisive ground for
concluding that a body of common rules did not exist.

To sum up, those who have regarded legislation and en-
forcement as requisites of legal order and who have therefore
doubted the legal character or existence of international law
have fallen into the error of confusing certain features of the
modern state with the idea of law as such. Often they have
failed to distinguish the question of the proper use of the
word “law” from the question of the character of association
on the basis of common rules. Legislation and enforcement
cannot be regarded as essential features or criteria of law.
Law cannot be only that which has been legislated, for leg-
islation presupposes the authority of the legislative power,
and this can only be established by laws that are not them-
selves the product of its activity. Law is also not that which
is enforced, for enforcement of the law presupposes the au-
thority of that which is enforced. The existence of specialized
institutions within a society for enacting and enforcing rules
may as a matter of contingent fact be a feature of many legal
systems, and it may facilitate rule-based association. But the
existence of such institutions cannot be said to be a necessary
condition for association on the basis of “law” in some suitably
broad sense of the term. The society of states is not the only
society whose laws are neither the product of legislation nor
enforced by a single superior authority. Regardiess of how
typical they may be of legal systems, or how contingently
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important they may be within such systems, legislation and
enforcement are not fundamental to legal order in the way
that rules and obligation are. It is possible to imagine law
without legislation and law without sanctions, but impossible
to imagine law without rules and obligation.

THE PROBLEM OF UNCERTAINTY AND
AUTHORITATIVE DETERMINATION

If neither a superior legislator nor a superior power to enforce
the rules is necessary to legal order, what of the third sug-
gested requisite, a common judge? We have already seen
(above, Chapter 4) how a number of thinkers, notably Ben-
tham and James Mill, having reflected on the uncertainty of
international law and rejected as both impractical and unde-
sirable the creation of a supranational state, reached the con-
clusion that some sort of international tribunal would be re-
quired if association on the basis of law were to become a
significant factor in the relations of states. Although both were
convinced that the existence of judicial institutions or proce-
dures was an empirical condition of the effectiveness of inter-
national law, they appear to have differed on the question of
whether adjudication was definitive of legal order. Mill seems
to have regarded international law, in the absence of a tri-
bunal to apply it, as more akin to ceremony or decorum than
to law proper, a collection of generally known and approved
forms serving the interests of states but falling short of fixing
their rights.* Bentham on the other hand argues that the
judge’s work is to carry out the intention of the law; like en-
forcement, which is in fact attached to and governed by the
judicial power, adjudication pertains to the efficacy rather than
the character of the laws.?> Because of the close connection
between adjudication and the certainty of law, the exact sense
in which adjudication may be said to be a requisite of legal

* Essays on Government, p. 5.
# Of Laws in General, pp. 137-139.
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order is less easy to discern than in the case of legislation and
enforcement.

Historically, the interpretation and application of rules in
the settlement of disputes by some person or persons nat a
party to the dispute—a common relative, an oracle, a priest
or official charged with interpreting the outcome of an ordeal
or combat, a council of elders, a jury of peers, or a court of
law in the modern sense—is a more typical feature of legal
systems than is the existence of differentiated legislative and
enforcing institutions. But the question of whether associa-
tion on the basis of law requires a common judge cannot be
settled by the merely empirical observation that law and
“judges” (in some suitably broad sense of the term) tend to
be found together. What needs to be shown is that the ap-
plication of rules by judges is either a criterion or necessary
condition of legal order in a way that legislation and enforce-
ment are not,

The argument that there is a necessary connection between
adjudication and law begins with the claim that rules must be
identified and applied in particular situations if they are to
regulate human conduct. But because of the different values
and beliefs, and therefore divergent purposes and interests,
of those to whom the rules are supposed to apply, there in-
variably arise conflicting interpretations of the meaning, scope,
or applicability of the rules. What is required, therefore, is
some procedure for resolving the resulting ambiguities of the
rules as they are revealed in particular disputes. The settle-
ment of disputes on the basis of common rules requires the
selection from among various competing interpretations of those
that are to count as correct and must therefore be acknowl-
edged as authoritative. The availability of a procedure for au-
thoritative determination of the meaning and application of
rules would thus seem to be contingently related to the ef-
fectiveness and importance of a legal system. But more than
effectiveness is involved. For if, in situations where dispu-
tants insist on their own claims and on their own private read-

ing of the rules, the resulting ambiguities and interpretive
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f:ontoversies cannot be authoritatively resolved, it becomes
impossible to say with certainty what the rules are, and the
very idea of association on the basis of common rules is brought
into question.

The absence of a procedure for authoritative determination
thus gives rise to a problem that we may call, following H.L.A.
Hart,® “the problem of uncertainty.” According to Hart, a
set of rules may be said to be uncertain where (1) "doui)ts
arise as to what the rules are or as to the precise scope of
some given rule,” but also where (2) there exists “no proce-
dure for settling this doubt.” According to the line of reason-
ing we have been considering, the absence of such a proce-
dure in a legal system constitutes a defect touching not only
its effectiveness but also its very existence and character as
law. For it would appear that uncertain rules, if the degree
of uncertainty is large enough, cannot be said to be rules at
all. And where there are no rules, there cannot be said to be
obligations, duties, rights, or any of the other characteristic
features of rule-based association, F urthermore, if authorita-
tive determination does indeed have such significance, then
we might also wonder whether legal order might require not
only adjudicatory institutions, or “judges,” to perform the of-
fice of authoritative determination but in addition some pro-
cedure for reconciling the divergent interpretations of differ-
ent judges in separate but similar cases: that is to say, a common
judge in the sense of an integrated judicial heirarchy.

An authoritative determination, it must be emphasized, is
not the same thing as an interpretation that can be enforc;:d
for although enforcement may be required for the eﬂ"ectiv«';
exercise of authority, the relation between enforcement and
effectiveness is a contingent one. Conceptually, authoritative
determination is prior to enforcement, for compliance with a
rule cannot be required until the rule itself has been clarified.
A legal system must first of all provide some way of recogniz-
ing its own rules, of choosing among divergent interpreta-

® Concept of Law, p. 90.
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tions of what its rules require in particular situations, and of
deciding upon the adequacy of compliance with them.

When this analysis is applied to international law, the de-
ficiencies of its procedures for authoritative determination ap-
pear to constitute a crippling defect. In the legal system of a
modern state, the courts are organs of the community au-
thorized to apply its laws. Furthermore, there exist proce-
dures for reconciling the divergent judgments of different
courts. That the office of authoritative determination is per-
formed in a comparable manner in the international legal sys-
tem is doubtful for several reasons. There exist few standing
international tribunals of general jurisdiction, nor is resort to
ad hoc tribunals of arbitration common except in a few spe-
cialized areas. International law is in fact most often applied
by domestic rather than international tribunals, and in the
absence of any mechanism for higher review the result is often
the emergence of significant differences in the interpretation
of international law from one country to another. No hierar-
chical ordering of tribunals exists through which differences
of interpretation might be resolved. Moreover, there exist
many restrictions on the authority of international tribunals
to apply the laws of the international community. The au-
thority of international tribunals is based in the first instance
on international agreements that bring them into being and
delimit the scope of their jurisdiction, and then upon addi-
tional agreements among the parties to particular disputes
concerning how the issue in dispute are to be presented to
the tribunal for decision. This authority is undermined to the
extent that the parties, who have through mutual agreement
conferred authority to settle a dispute on a tribunal, retain
the right to determine whether the tribunal has exceeded its
authority in deciding the dispute, and therefore that its award

is null and void. The result is a lack of judicial independence
that is especially evident in the case of arbitration tribunals
but that also appears in connection with the International Court
of Justice and other international judicial bodies. The diver-
sity of tribunals, national and international, in which inter-
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national law is applied and the deficiencies of many of these
tribunals from the standpoint of a concern for judicial inde-
pendence and integrity raises the question of whether au-
Fhoritative determination operates in the international system
in such a way as to undermine the uniformity and certainty
of its rules, thus constituting an obstacle to, rather than a
procedure for, the development of a common law of nations

.Skepticism of this sort rightly regards authoritative deteri

mlnation as a more critical feature of a legal system than leg-
islation or enforcement. But the force of this observation has
not always been fully appreciated. It is often said that inter-
national law is weak or ineffective because of the deficiencies
of international tribunals in performing the office of authori-
tative determination. But the view of authoritative determi-
nat‘ion we are considering here is more radical in its impli-
catlf)ns, for it suggests that because it lacks any but the most
Tudlmentary procedure for authoritative determination the
international legal system is so uncertain as to bring into
question its character and existence as a system of common
?'ules. Authoritative determination by centralized law-apply-
ing institutions has thus been regarded to be necessarily and
not merely contingently related to the rule of law in inter-
national relations.?’

These arguments, which make authoritative determination
by a common judge a necessary feature or condition of legal
o-rder, are more persuasive than those that assign comparable
significance to either legislation or enforcement. But they are

* “Unless the law as promulgated by the legislature or as crystallized in
custom is authoritatively ascertained by courts, the very existence of the law
becomes questionable.” (Lauterpacht, International Law, 1:23-24: see also
Pp. 197-199, and Function of Law in the International Cc;mmunity, p. 426.)

The absence of an international court of justice with compulsory ju;‘iscllictio.n
over disputes between states does not merely strain the legal character of
international law to the breaking point. In truth, it would seem to jeopardize
altogether the conception of international law as a body of rules gogernin
the cﬂonduct of states.” (Gross, Peace of Westphalia, 1648-1948," p. 29; seg
also “On the Justiciability of International Disputes.” pp. 216-é17 ‘and,i" -
ture of the International Court of Justice, pp. 764-765.) , ¢
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contradicted by substantial evidence that in many resp‘ects
the relations of states are in fact conducted on the basis of
commeon rules in spite of the absence of authoritative deter-
mination by a common judge. And this suggests that ?er}faps
the connections between rules, authoritative determination,
and the existence of a common judge are not as close as the
skeptical view assumes them to be. ‘
First, authoritative determination is not strictly speaking a
necessary feature or condition of rule-based assoc?ation. Peo-
ple often say that something is necessary when in fact.they
intend a much weaker claim. Thus we often seek to justify or
excuse an act by saying that we had to do it or that we %md
no choice, when we merely mean that it was the least objec-
tionable of the available alternatives. Again, to defend an act
of war as a military necessity is not literally to claim that.no
alternative act was possible but rather that the act in question
was expedient for the realization of accepted military ends.
We often fail clearly to distinguish stronger and weaker senses
of other words related to the idea of necessity,“ such as “re-
quire,” “requisite,” “impossible,” “invariable,” must,‘ can-
not,” and so forth. It is not true that differences of interest
or belief necessarily lead to different interpretations of com-
mon rules, or that such interpretive differences cannot be
reconciled without some procedure for authoritative dete-r—
mination. To say that the lack of such a procedure results in
uncertainty is not to say that uncertainty is inevitfitbl(‘e, or to
say anything about the degree of uncertainty that is likely to
arise. The suggestion that an uncertain rule cannot be re-
garded as a rule at all is surely an exaggeration. Every rule is
to some degree and in its application to some circumstances
both vague and ambiguous, and therefore to some degree
uncertain. The uncertainties of a rule as they may be revealed
in future situations are often unknown and unknow‘abl‘e.
Some systems set up procedures for the authoritative ap-
plication and interpretation of their rules; others do not. Um-
pires and authorities may or may not be provided to Sf:ttle
disputes about games, decorum, morality, or professional

138

INTERNATIONAL LAW

conduct. Anyone who doubts whether a system of rules can
maintain itself without any authority to settle disputes of
interpretation other than the authority of those to whom the
rules apply should reflect on the example of language, for a
natural language is a system of rules of just this kind. All
natural languages exhibit variations in the linguistic conduct
of their speakers. But underlying the diversity of linguistic
usages are principles that operate to produce phonetic, syn-
tactical, and semantic uniformity and reliahility without the
benefit of authoritative administration. The authority of rules
of pronunciation, grammar, and spelling is that of general
agreement within a community of language users.® It is ab-
surd to say that because there is no procedure to decide dis-
putes concerning correct usage authoritatively language is im-
possible or so undermined by the resulting uncertainty of
common rules as to be ineffective or nonexistent. Where the
rules in question are those affecting our needs, pleasures,
liberties, and security, about which disputes are probable,
their effectiveness and value to society may be considerably
enhanced by procedures for their authoritative application,
But to say this is to claim no more than that authoritative
determination is contingently related to the prospects for rule-
based association. This is in effect Hart's view when he pre-
sents the absence of authoritative determination in a primi-
tive legal order as a defect that is the first to be remedied in
many societies because it is more serious than the lack of
special agencies for making and enforcing laws. 2
Because the claim that authoritative determination is a nec-
essary condition of association on the basis of common rules
is implausible, the argument more often takes the form of an
assertion that the existence of some procedure for authorita-
tive determination is an essential feature of law. In fact there

¥ Dictionaries and other linguistic authorities report linguistie rules, not
make them. The authority of such guides depends upon their conformity to
acknowledged standards of correct usage. They are, in any case, hardly an
invariable feature of natural languages.

¥ Concept of Law, p. 91.
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are two claims here that need to be distinguished._ The first
is that authoritative determination provides th-e criterion by
which the laws of a given society can be identified. A proce-
dure for authoritative determination, in other w9rds, prt])-
vides a society with a way of telling whether a p.artl'cular rule
is or is not a law of that society. The second clam? is Fhat the
existence of a procedure for authoritative determmatlon‘ per-
mits the observer to distinguish law as a mod'e of assoctation
from other modes of association such as morality or nonobhhg—
atory custom. Both of these claims were advance.d by the
American legal realists, for whom the laws of a society were
what its law-identifying agencies, especially t},’f courts, inter-
preted them to be. “The law,” wrote Gray,* "is composefl of
the rules which the courts . . . lay dO\:’l‘l for the determma}
tion of legal rights and duties.” It is “the whole syst;rg 0
rules applied by the courts.” Statutes shquld be regarde .aﬁ
a source of law and not as part of the law lt‘SEH‘, for “it is wit
the meaning declared by the courts, and with no other me,z,m‘;
ing, that they are imposed upon the community as Law.'d
legal system, by implication, is an order of .rul.es that provides
for and is in turn applied by courts or 51m11a1t institutions.
Legal theorists who are not part of the legal realist f!f‘ﬂOVEmel?t
have also made authoritative determination esse‘r‘ltlal to their
conception of law. Raz, for example, argues that 2 la'tw is part
of the system only if it is recognized by‘ legal mst1tut10n1.
(He is thinking mainly of the law-applying rather tbafl the
law-creating institutions of a society, an-ld of tht.ase mainly the
courts.) And he argues that law-applying 11.15t1tut10ns are “a
constant feature of law in every type of society :em|d their e};
istence should be regarded as a defining charactef'lsuc of law.
Authoritative determination, in other words, is a‘necesiary
requisite of law by definition. The decision of those author-

3 rces of Lew, pp. 82, 86, 162.

o i,::;:;if; ‘f; gw, ppj.r 87-88. Raz also writes th-at "recognition”by lagv;-
applying organs” is “a necessary condition of the exnst_enee- oj llav\(ial (p.the;
emphasis added), but the context suggests tha: he has in mind logical ra
than causal necessity when he uses the word “condition.
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ized to determine the scope and meaning of the law in par-
ticular situations is the criterion by which the laws of a par-
ticular society may be identified, and it is the existence of
such authorities that is the criterion of whether a particular
order of rules may be said to be a legal order.

Let us consider these claims, In many ways they are plau-
sible ones, and we should reflect on why this is so. It is more
than that the conception of law that they imply corresponds
to the way in which the word “law” is ordinarily used. Rather,
to identify the existence of arrangements for applying the law
as an essential or defining feature of legal order makes sense
because such arrangements appear to account for the system-
atic character of legal order. We may define “systematic char-
acter” as the property displayed by a set of rules constituting
a single integrated body within which the validity of some of
the rules is determined by criteria specified in other rules.
In a legal system there are agreed criteria for recognizing
which rules are the rules of that system, and the consistency
and uniformity that legal systems typically display are facili-
tated by the existence of such criteria. A legal system is, in
Hart’s words, “a system of rules within rules.”3

Now to be systematic is certainly highly characteristic of
law: the laws of most societies, certainly of those organized
as modern states, do display this property. Hence the temp-
tation to say (as does Raz, for example, of the law of the mod-
ern state) that “one of the defining features of law is that it js
an institutional normative system,” and that “the existence of
certain types of norm-applying institutions” is “a necessary
feature of all legal systems,™® This, as we have seen, is a
matter of definition. Such a definition is probably a good one
for many purposes. But it is a mistake to equate the systemic
quality of a body of rules with the existence of law-applying
institutions, for what transforms a mere set of rules into a
system is the existence within it of some criterion of recog-

% Introduction to Austin, Province of Jurisprudence Determined, p. xii.
¥ Authority of Law, p. 105.
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nition according to which the rules of the system can be iden-
tified, and not the existence of law-applying institutllons. The
existence of such criteria of recognition is an essential fgatur.e
of legal systems, because this is part of wha't we mean in this
context by the word “system.” But the existence of law}-ls‘lp};
plying institutions is merely a method—one method—by whic
the validity of rules and interpretations may bi-E testfad. Au-
thoritative determination by law-applying institutions, in othe'r
words, is a means of securing consistency, certainty, an‘d uni-
formity within a body of rules; it is therefgre a contingent
condition of systematic character, not the thing itself.

Where there do exist law-applying institutions su(':h as courts
to determine the law, there is also a way of identifying what
is to count as a law of the society. But it does not follow that
the laws cannot be identified in the absence of law-applyn}g
institutions. A society may lack courts and jud_ges yet still
possess criteria for distinguishing valid from invalid l:'aws. And
it may rely on noninstitutionalized methods for apply}qg those
criteria in identifying the laws. The criteria of recogmt.lc?n may
be embodied in traditions, moral tales, or sacred Wl‘ltl-[lgS to
which the members of a society refer in order to ider}tlfy the
laws of the society. Such relatively noninstit‘utionahzed ar-
rangements may result in a degree of inconsistency, uncer-
tainty, and inefficiency that the existence of more differen-
tiated law-applying institutions would do much.to remedy.
But this observation only confirms the conclusion that the
existence of law-applying institutions is better regarded as
contingently related to the systematic character of a body of
rules than as a necessary feature of a legal system.

We have so far focused on the connection between author-
itative determination and rule-based association. Ouf copclu.-
sion is that authoritative determination by law-applying insti-
tutions is neither a necessary condition nor a necessary feature
of legal order. The implications for the related claim that rule-
based association requires a common judge would appear to
be clear: if legal order can exist without any judges at all, 'lt
can exist without an integrated hierarchy of judges. But this
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raises the puzzling question of how determination of the
meaning of the rules, and hence the application of criteria
identifying which rules and interpretations are valid for the
system, can be said to be authoritative in the absence of judges
or authorities. The problem exists at two levels: we wonder
how interpretive disputes can be authoritatively settled with-
out an independent third party or judge, and we wonder how,
even where there are judges, the interpretations of different
judges in similar cases can be reconciled without some pro-
cedure for deciding which of them is correct.

Authoritative determination is the fixing of the meaning or
scope of a rule as it applies to a particular situation. It pre-
supposes a dispute about the proper interpretation of the rule,
two or more disputants, and 2 judge whose decision is ac-
knowledged to be authoritative, that is, binding on the par-
ties to the dispute. The application of a rule to a particular
situation should be distinguished from the identification and
interpretation of rules, for although it is true that rules must
be identified and interpreted in order to be applied in the
settlement of ‘disputes, to identify or interpret a rule is not
necessarily to apply it. Laws are authoritatively identified in
a way that does not involve authoritative application when a
legislature adopts statutes codifying customary law. Laws are
authoritatively interpreted without being applied when a court
issues a declaratory judgment or advisory opinion. An au-
thoritative determination or application, then, is always made
in the context of a particular dispute.

Authoritative determination is ordinarily thought to pre-
suppose a third party, although it is not necessarily inconsis-
tent with the concept of authoritative determination for one
of the disputants to perform the office. This would be the
situation, for example, in a family in which disputes between
the mother, let us say, and other members of the family con-
cerning the application of the domestic rules are decided by
the former. One might find such an arrangement objectiona-
ble, but it does not follow that it is not an example of author-
itative determination so long as the mother’s decisions are
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acknowledged as binding. In such a case the rpother’s ruling
is not merely an expression of her private views, on a II:ar
with the private views of other family members, buif rat }t:r
takes on a public or authoritative character. We a'ss‘oclate the
idea of authoritative determination with the d('ecmlcms of ar;_
independent third party because usually the view .of one o
the disputants (at least in disputes between eq.uals.) is not alllj—
thoritative. But though authoritative determination usually
implies a third party or judge, it does nvot presuppose ;1 clom-
mon judge, if by the latter we mean either (1) a su;]g e aw:
applying agency to decide all disput_es that arise within e?ﬁsod
ciety, or (2) a number of such agencies, each with a specifie
jurisdiction, so related to one another as to constitute a sin-
gle, integrated judicial system. Thus the Ju.dwla] arrange-
ments of a legal system such as that of the United States may
be said to constitute a common judge because t.he system is
united by rules delimiting the jurisdiction of particular -:lz(ourts,
governing when the decisions of one court are to be ta zn 115
precedents for the decisions of another, prov1d.n'1g an orderly
procedure for appeals and retrials, and reconciling t:!lveri?n}:
judgments reached in similar cases. But a system in whic
the courts were not integrated in this way wou']d still be one
in which authoritative determination was possible: the sepa-
rate courts would interpret and apply the common.rul-es in
particular cases, and their decisions would be auth?r1tat1ve 13
the sense that they bound the parties to that dls.pute‘ an
possibly laid down precedents within their immediate Ju]ns—
diction. In such a system the work of the cgurts would be less
likely to further the development of a uniform bod}r of case
law than in a system where the courts were more tlghtlyl in-
tegrated. But in such a system the courts -W()l.lld nonetihe ess
perform the primary office of a court, whllch is to settle par-
ticular disputes on the basis of law. In doing that, the n'wain-
ing of the law as applied to the circumsta-mces of partlf:udar
disputes would be authoritatively determined. These ju lg-
ments are authoritative because they are made by agencies
authorized, within the system of common rules, to apply those
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rules in the settlement of disputes. It is not an essential fea-
ture of autheritative determination that the rulings of partic-
ular agencies must be binding everywhere in the system.
The failure to distinguish the office of authoritative deter-
mination from the instruments through which it is accom-
plished has been a continuing source of confusion in legal
theory. Authoritative determination requires that there exist
procedures for settling disputes, through the application of
rules, in a manner that is recognized as binding on those
concerned. These procedures do not, however, have to set
up a differentiated and continuing organization, such as a court.
They may provide for settlement by one of the parties, by an
elder, priest, or magistrate, by an ad hoc tribunal constituted
through agreement between the parties, or by a fully differ-
entiated and permanent court. Authoritative determination
presupposes the existence of a recognized procedure for dis-
pute settlement, but it is compatible with a wide range of
institutional forms. To say that authoritative determination
presupposes the existence of law-applying institutions is
therefore to make too strong a claim, unless the term “insti-
tution” is being used as a synonym for “procedure.” And if
this reasoning is correct then it follows that the even stronger
claim that authoritative determination presupposes a common
judge—i.e., centralized institutions—must also be rejected.
All that is required for authoritative determination to take
place is that the rules should be applied according to gener-
ally acknowledged procedures: there must exist institutional-

ized procedures but not necessarily permanent centralized
institutions,34

% For contrasting views on the existence of law-applying institutions as a
criterion of legal order compare Ragz, Authority of Law, pp. 105-111, and
Practical Reason and Norms, pp. 132-137, with Watson, Nature of Law, pp.
28-47. That Raz emphasizes the importance of centralized Institutions and
Watson does not is perhaps in part accounted for by the fact that the former
is seeking to explain the character of law in the modern state while the latter,

a Roman Law scholar, bases his discussion on a much wider range of legal
experience,
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The implications of these conclusions for tbe_analysis of in-
ternational law are clear. International association on the ba-
sis of common rules is possible even in the absence of au-
thoritative determination by a common judge becal.ls_e the latter
is neither a necessary feature nor necessary condition of rule-
based association. Authoritative determination does not pre-
suppose a common judge: the common ru.les can bea-and in
many systems are, authoritatively apphe'd in settling 1ls;putes
through arrangements far too loosely n;teg_rated to be re-
garded as centralized law-applying institutions. Moreover,
authoritative determination itself, although a remedy for the
problem of uncertainty, is not the only and therefore not an
essential remedy. As the examples of natur-al language ;}nd
customary law suggest, it is not true that w1th9ut authon.ta—
tive determination the common rules underlyu-lg a prfj\ctxce
are necessarily so uncertain as to be completely me.ﬂectwe or
nonexistent. Authoritative determination is a Cf)ntmgent but
not a necessary condition of rule-based association. '

There is little to be gained, furthermore, by adoptmg the
existence of authoritative determination by a common judge
as a criterion of association on the basis of legal 'rules. T}_lefe
may be some advantage in doing so where our interest IlS in
explicating the character of the legal systems of n-rlodem states.
But even here one may question whether mak3ng .authorlta-
tive determination by a common judge the criterion of law
does not obscure this character by focusing attel?tlon on one
of the means by which particular laws are ident-lﬁed.and in-
terpreted. It is the existence of criteria for the 1dent1ﬁcat.10n
of the laws of a system, and of procedures for the authorita-
tive interpretation and application of these laws, that best
accounts for the systematic and authoritative char‘acter of law,
rather than the existence of highly institutiona}lzed or cen-
tralized law-applying agencies. If we wish to artlculat‘e a con-
ception of law that is going to be useful for upderstandmg 50¢i-
eties whose rules are created and applied in ways thi‘lt differ
from those of the modern state—and this includes |31terna—
tional society—then we should not tie that conception too
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closely to the particular institutional features of one species
of legal oranization, even if it is today the dominant species.
By relying on a conception of law too closely tied to the
particular arrangements of the modern state, those who have
written on international law have often misconceived the
character and conditions of rule-based association in the 50-
ciety of states. The premise of the present inquiry is that
criticism of these misconceptions will lead to a clearer and
more accurate understanding of international law by helping
to rid international legal theory of unjustified assumptions,
derived from the experience of the modern state, concerning
the requisites of legal order. But criticism alone is insuff.
cient. It is only by looking at the actual practices and arrange-
ments of the international legal system that one can discover,
for example, how the related tasks of authoritative determi.
nation, identification, and interpretation are in fact per-
formed. Instead of assuming that, in the absence of the insti-
tutions through which law is created and applied in the modern
state, international law must be so uncertain as to be virtually
nonexistent, we should ask whether and how the society of
states has developed alternative methods for increasing the
certainty, consistency, and uniformity of its rules. Rather than
to conclude a priori that authority in any form is impossible
without a superior power to make and apply these rules, we
ought to inquire how and to what extent the distinction be-
tween private and public judgments, which is essential to the
idea of authority, is made and preserved within the interna-
tional legal system.

Attention to the actual character and conditions of legal
order in international society is important for another reason:
we cannot say how the rule of law might be more fully real-
ized in the relations of states until we have a clear conception
of what it is, in the circumstances of the society of states. It
does not follow from the conclusion that legislation, enforce-
ment, or even authoritative determination by a common judge
are neither essential features nor necessary conditions of law
that international law might not be strengthened if these in-
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stitutions were to develop in international society. gu{: 991:
ther can one simply assume that the remed){ flor t?‘ne ed c&eltl

cies of international legal order lies in policies mten_et c;
model it more closely on the modem.state. The socie y o

states is not itself a state, and therefore ]udgr‘net.lts‘ concerr:nlzg
the existence and prospects of legal orde'r within it mus: 31 e:;
account of the specific character and circumstances of tha

society,
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CHAPTER 7

The Specific Character of
International Law

THE VIEW that international law is in some sense sui generis
is rejected by those who desire the rule of law to be more
fully realized in international relations and whose concept of
law incledes elements characteristic of the legal order of the
modern state but incidental to legal order more broadly de-
fined. Because they regard the institutions of the modern state
to be an essential part of legal order as such, they hold that
to speak of the specific character of international law is to
acknowledge anarchy and lawlessness as the permanent con-
dition of international relations. Thus Lauterpacht, who is
representative of this point of view, asks: “Shall international
law aim at improvement by trying to bring its rules within
the compass of the generally accepted notion of law, or shall
it disintegrate it and thus deprive itself of a concrete ideal of
perfection?! But concrete ideals are not necessarily appro-
priate ones. We cannot simply assume that the effort to es-
tablish civil institutions in the society of states will necessarily
strengthen and improve international law. On the contrary,
as I have argued in the first part of this study, there is evi-
dence that efforts to govern the society of states on the model
of the modern state tend to corrupt and weaken international
law. An appropriate ideal, T would argue, is one that takes
account of the specific character of international law and the
particular circumstances of its existence and efficacy.

When Lauterpacht posed his question in 1932, he was re-
acting to the views of those who gave a particular interpre-

! International Law, 2:8.
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tation to the idea of international law, namely that it consti-
tuted a body of rules binding on each state only by a consent
that might be withdrawn at any time. He rightly rejected this
conception, which interprets all international law (and not
merely treaties) as a sort of contract and denies what is in-
deed an essential feature of law, the submission of individual
wills to the limits imposed by a body of common practices
and rules. But it is a mistake to think that by rejecting what
is clearly an inadequate theory of interational law as a unique
kind of law one has shown the inadequacy of all such theories.
It remains an open question whether a satisfactory account of
international law as a distinct form of law can be given.

THE PRIMITIVE-LAW ANALOGY

Those who have tried to understand how international rela-
tions on the basis of common rules are possible in the absence
of a superior power have often turned to the experience of
primitive or stateless societies. Comparisons between inter-
national and primitive law are encountered in studies of in-
ternational law beginning at the end of the nineteenth cen-
tury and continuing down to the present.? As would be

2 There is a sense in which the analogy may be said to have its origin in
Hobbes’s observation that both the savages of America and sovereign princes
are in a state of nature, subject only to the law of nature. (Leviathan, ch.
13.) Compare Elements of Law, 11, ch. 10, sect. 10, where Hobbes explicitly
identifies the law of nations and the law of nature: “For that which is the law
of nature between man and man, before the constitution of the common-
wealth, is the law of nations between sovereign and sovereign, after.” But a
more extended exploration of international law as a decentralized body of
customary law made and applied in the manner of primitive societies became
common only with the development of the comparative study of law and the
emergence of social anthropology as an independent discipline. One of the
first writers to notice the similarity, and one who was familiar with the his-
torical and anthropological evidence, was Henry Summer Maine. (Interna-
tional Law, p. 13.) Early in the present century the analogy was common in
continental writings on international law. More recent explorations of this
theme include thase by Masters, “World Politics as a Primitive System,” and
Barkun, Latw Without Sanctions, as well as the studies by Kelsen and Hart

discussed below,
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t_axpected, the analogy between the two forms of legal order
is usually made at a very high level of abstraction. It is now
common to find the international legal system distinguished
from the legal system of the state by reference to the former
as decentralized or primitive (the latter being understood as
centralized and modern). The distinction is said to lie in the
fact that in a modern legal system rules are made and applied
by designated officials, whereas in a primitive system the rules
are made and applied by the subjects themselves without the
mediation of officials. Whether or not there really exist any
societies that are primitive in this sense is a question that
need not detain us. The relevant point is that, so stated, the
primitive-law analogy misleads us about the actual char;.cter
of international law. The international legal system cannot
despite its lack of a superior law-making and ]aw—applyiné
authority, be regarded as primitive in the sense that it lacks
complexity. The limitations of the primitive-law analogy can
be seen more clearly by considering the arguments of two
theorists, Hans Kelsen and H.L.A. Hart, who have relied on
it to explicate the specific character of international law.
According to Kelsen, the legal order of the state is one in
which legal rules are created and applied by officials acting
as organs of the community. Such acts are performed on be-
half of the community and can be attributed to it.? But in the
society of state there are no centralized organs for creating
and applying rules. Instead, the rules of general international
law are created and applied by the subjects of the law them-
selves. General international law is therefore in this respect
primitive law.* The situation is somewhat different in the case
of.particu]ar international law, that is, international law that
arises by agreement among a number of states or through
customary practice that, although of local or regional signifi-
cance, is not regarded as giving rise to general rules of law
automatically binding upen all states. Particular associations
of states within the larger international society have some-

 Pure Theory of Law, pp. 150-151.

4 General Theory of La .
- ry of Law and State, pp. 160, 327; Pure Theory of Latw, p.
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times established more centralized and institutionalized ar-
rangements for making and applying law for themselves. In
this manner courts, administrative agencies, and even la.w—
making bodies representing various degrees of c?nfederatlon
can come into existence. Such arrangements, being based on
agreement, establish organs within general internatlonal' law
but not of it. The general rules, based on custom, con'tmue
for the most part to be applied by the members of tl'_ne.mte]'--
national community themselves, that is, by states. It is in this
respect that the international legal system resembles the legal
order of a primitive society whose members must reh{ upen
self-help and diffuse social pressure to guide the appllcatlfm
of the customs of the community and to enforce conformity
with them. ‘

States, on this view, are not organs of the community, even
when they act in concert to make or enforce rules. The term
“organ” implies a body authorized to create and apply rules
for the community, one whose decisions can be attributed to
the community. But the acts of a state do not in themselv.es
create international law, nor are they authorized by the in-
ternational community as a whole. These limitations apply to
the collective action of states in concluding treaties or estat?—
lishing internaticnal agencies and tribunals, as well as to uni-
lateral state acts. Although the joint action of some.number
of states may in various ways modify general international la\'av
as it applies to themselves, it does not alter the law‘ ashlt
applies to other states. These principles are reflected in the
common observation that treaties bind only those states party
to them, and in the less common but equally cogent obselj-
vation that even a universal treaty, to which every state is
party, does not in itself create general international law.‘ Such
a treaty would not, for example, bind a new state that did n-ot
exist at the time the treaty was concluded. The nonofﬁcllal
character of collective state action is also reﬂected‘ in the prin-
ciple that the decisions of international organl?.‘atlons and tri-
bunals, where they give rise to legal obligations at. all, are
binding only on members of the organization or parties to an
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arbitral or judicial proceeding. In keeping with this principle,
the Statute of the International Court of Justice lays it down
{in Article 60) that “the decision of the Court has no binding
force except between the parties and in respect of that par-
ticular case.” The international legal system does not, strictly
speaking, recognize the principle of stare decisis. Collective
state acts, like unilateral acts, may indirectly affect the crea-
tion of general international law only to the extent that they
may give rise, through the accumulation of state practice, to
customary international law.

Although Kelsen’s exploration of the implications of the in-
ternational legal system as a primitive legal order appears to
leave little room for authoritative determination, neither does
it support the view that the decentralized character of this
order means that international law is a law “between” rather
than “above” separate states.5 Kelsen is, on the contrary, the
leading eritic of this conception which, as an expression of
the view that international law exists only by the consent of
states, verges on the denial of the existence of any interna-
tional law apart from that created by the particular transac-
tions of states. As a decentralized order, the international le-
gal system lacks a hierarchy of offices. But it does not lack
the hierarchical arrangement of norms that Kelsen takes to
be one of the differentia of a legal system. This hierarchy of
norms does not create but is on the contrary presupposed by
the hierarchy of offices that distinguishes the legal order of
the modern state. It is, for example, presupposed by the idea
of the sovereign as an office authorized to legislate by a law
more fundamental than the rules that are the product of its
own legislative activity. A fatal defect of the Austinian com-
mand theory is that it cannot account for how the sovereign
has acquired the authority to enact laws. For Austin the eri-
terion of a valid law is a particular factual occurrence—the
issuance of a command by a superior who is obeyed by all in

¢ Oppenheim, International Law, 1.4; of, Lauterpacht, International Law,
2:8-14,
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a particular society and who is not obliged to obey the com-
mands of any (human) superior beyond the society.® But for
Kelsen that occurrence can only create law because it takes
place in circumstances governed by a more fundamental rule
according to which the identity of the sovereign is established
and the authority to command conferred on it. Kelsen thus
restates Hobbes’s view, which nineteenth-century legal pos-
itivists like Austin were neither the first nor the last to mis-
understand, that “law, properly, is the word of him that by
right hath command over others.”” By the same reasoning,
treaties can give rise to binding legal obligations only because
there exist more fundamental rules that define what treaty is
and specify that a treaty shall have such an effect. Legislation
and treaty-making equally illustrate the proposition that par-
ticular acts or transactions presuppose procedures according
to which they can acquire legal effect. Kelsen's analysis of the
international legal system as a primitive or decentralized legal
order preserves these insights because, while it denies the
existence of any hierarchy of offices, it still allows for a hier-
archy of basic and subsidiary rules in which the validity of the
latter is derived from that of the former. In this repect his
account is superior to that implicit in the distinction between
horizontal and vertical legal systems favored by a number of
more recent theorists of international law.® This terminology
is potentially misleading because it obscures the fact that there
may exist a “vertical” hierarchy of rules even in a “horizontal”
system—that is, one without central law-creating and law-
applying institutions.

According to Kelsen, then, a legal system is a stratified
structure of rules that may or may not provide for special
law-making and law-applying organs. The existence of such
organs is therefore neither a necessary condition nor an es-

& Province of Jurisprudence Determined, lecture 6.

- Leviathan, ch. 15, emphasis added.
3 Falk, “International Jurisdiction,” pp. 295-320; Kaplan and Katzenbach,
Political Foundations of International Law, pp. 20, 355; Barkun, Law with-

out Sanctions, pp. 14-17, 31-35.
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sential feature of legal order. From this it follows that the
absence of such organs in the society of states neither means
_that international association on the basis of common rules is
impossible nor deprives the rules of this society of their char-
acter as law. But international law nevertheless remains a
species of primitive law because it lacks specialized organs for
creating and applying rules.

Hart reaches similar conclusions, for although he criticizes
many aspects of Kelsen’s analysis the two share substantially
'the same conception of legal order. For Hart the existence of
judicial agencies is one aspect of the complex structure of
ru]e_s governing conduct, together with procedures for rec-
ggmzing, changing, and applying the rules, that constitutes

the heart of a legal system. ™ The distinctive character of the
legal order of the modern state is to be found in the manner
in w}}’ich it systematically combines what he refers to as “pri-
mary” and “secondary” rules. Primary rules of obligation are
rules that directly regulate the conduct of the members of a
society. Secondary rules apply not immediately to conduct
but to other rules, and state the criteria according to which
the primary rules of a society may be identified, altered. and
applied in particular situations. Among the secondary ;ules
those by which the primary rules of a society are au'thorita:
tively id'e’antiﬁed or ascertained—the so-called “rules of rec-
ognition'—occupy a particularly important place, for they
constitute the criteria of validity within the legal system of
that society.!® Only if a system includes such rules of recog-
nition can the validity of its rules be determined by some
procedure other than general acceptance. The actual rules or
recognition in a given system may be extremely intricate; they
may not, indeed, even be stated or easily statable, but may
remain implicit in a variety of procedures for determining
which rules are valid rules of that system.!! But a legal order
whose rules of recognition are vague, ambiguous, contradic-

® Concept of Law, p. 95.

© Ihid., pp. 92, 100, 102, 106,
u Thid., pp. 107-108, 110, 113,
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tory, or nonexistent must be to some degree an incoherent
and uncertain one.

In addition to the existence of rules of recognition, Hart
emphasizes the importance, in fully developed legal systems,
of judicial institutions authorized (by secondary rules of ap-
plication) to determine the scope and meaning of primary rules
in the contingent circumstances of particular situations. In a
primitive or decentralized legal order, such law-identifying
and law-applying institutions are missing or rudimentary. How,
in such a system, can disputes about the meaning and scope
of the rules be resolved? It is at this point that the radicalism
of Hart’s account, in contrast to Kelsen's, becomes evident.
There exist in legal systems of this sort, Hart argues, no rules
of recognition—no criteria which, applied by a law-identify-
ing agency, serve to determine the validity, within the sys-
tem, of a contested rule. Instead, it is acceptance by the
members of the community at large that determines whether
a rule constitutes a valid part of the legal system. A primitive
system is therefore not only decentralized, in the sense that
it lacks institutions for the creation, identification, and appli-
cation of its rules, but it lacks moreover the hierarchical or
multilevel structure of higher and lower rules, a property that
for Hart is characteristic of modern legal systems and for Kel-
sen is definitive of law as such.

Even though he sees international law as lacking this hi-
erarchical ordering of rules, Hart does not draw the conclu-
sion that it does not exist or that it is not law. Instead he
follows Bentham’s judgment that international law is “suffi-
ciently analogous” to other systems of law to be numbered
among them.? Like the noninstitutionalized arrangements of
primitive law, however, international law is a borderline case.
Because it lacks rules of recognition, international law is not
strictly speaking a system of law at all. It is in fact no more
than a set of separate rules related to each other only because
all are more or less regularly observed by states. There are

12 [hid., p. 231.
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no generally accepted tests of legal validity in international
law, and it is therefore merely a matter of fact that states
regard certain practices as obligatory. Consequently if a dis-
pute should arise concerning the exact requirements of such
a practice concerning a particular situation, there is no gen-
erally accepted way of reaching an authoritative resolution of
the matter. If different states consistently interpret the re-
quirements of the practice differently, the practice in ques-
tion simply ceases to be one that is generally obligatory. In-
deed, it may cease to count as a practice of the community
at all. General international law is thus best understood as a
set of customary rules that are binding on states simply be-
cause they are generally acknowledged to be binding and not
because they have passed the test embodied in 2 rule of rec-
ognition.'® Thus, it is acceptance by the members of the in-
ternational community at large that determines whether a rule
is a valid part of international law.

For Hart, then, a procedure for authoritative determina-
tion is neither logically nor materially necessary for legal or-
der, although it is a distinctive and perhaps even definitive
feature of the legal order of the modern state. But the sort of
rule-based order that exists without such a procedure is dou-
bly primitive because it lacks not only rule-applying institu-
tions and a structure of secondary rules but above all rules of
recognition according to which the other rules of the system
can be identified apart from the mere fact of their acceptance
by members of the society. Such a system is purely a custom-
ary one, and the relevant customs are those of the population
generally, not those of some differentiated class of interpret-
ers possessing an authority to say what the law is.

Is this an accurate picture of the international legal system?
Only in part. The primitive-law analogy certainly illuminates
some of the system’s most striking and characteristic features,
but it neglects others that, if not as visible, are fully as im-
portant. In the first place, international law is applied in a

13 Ihid., pp. 228-230.
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variety of international and transnational disputes b?/ author-
itative third parties. Second, whether a rule is a valid rule of
international law depends not only upon customary ‘state
practice but also upon the customs and judgmen?s ofa dfffer-
entiated body of interpreters: the profession of international
law. And, as a consequence of these two features, it follows
that there exist in international law criteria for identifying the
rules of international law that are distinct from the mere ac-
ceptance of those rules by states. Because there exist withm
it procedures for authoritative determination and au?:horlta-
tive interpretation, international law does in fact contain rules
of recognition and therefore does display to at least some de-
gree the systematic character of a modern legal or:der. Let us
turn to the arguments that support these conclusions.

AUTHORITATIVE DETERM[NA’I‘ION WITHOUT A
COMMON JUDGE

Those who emphasize the importance of adjudication for lefgal
order pay particular attention to one means for pgrfo.rmmg
the office of authoritative determination: the application of
rules of law by courts. We have already noticed some of the
deficiencies of authoritative determination in intematio.nal law
as it is performed by the International Court of Justice and
other international tribunals. But we should also ask whether
authoritative determinations are not also made in other.wa:ys,
by rule-applying institutions other than courts. Athorltatlye
determination implies a decision in which a particular dis-
pute—one, that is, between named disputants—is s?ttled on
the basis of law. This is the sort of decision that is at the
center of what courts do. But the identification is not perfect.
Courts also do other things, such as determine the facts rather
than the law of a case, issue particular orders, anc"l interpret
the law apart from the settlement of particular dlspute§ (as
happens when courts issue declaratory judgments or advnsf)ry
opinions, or pronounce obiter dicta). The office of authorita-
tive determination, moreover, is one that is performed by
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public officials other than judges. Criminal law, for example,
is applied not only by courts and judges, but also by police-
men, grand juries, prosecutors, sentencing boards, and pro-
bation officers. Similarly the courts are only one part of the
law-applying machinery in the many branches of administra-
tive law, such as those regulating taxation, labor relations,
immigration, and nuclear power. In order to administer the
law, its meaning in particular situations must be ascertained
and interpretive disputes thereby settled. This is something
that is done routinely by administrative officials as well as by
judges.

The fact that administrative determinations are typically
subject to review, by higher officials and by the judiciary,
does not deprive them of their character as acts of authorita-
tive determination. Judicial decisions are also often subject to
review. A concern with the rule of law might suggest that
there should exist procedures whereby administrative deter-
minations can be submitted to judicial guidance and review,
but such judicial involvement is neither an essential feature
nor an empirical condition of authoritative determination. That
legal systems differ in the degree to which their rules are
administratively rather than judicially applied reinforces the
point that adjudication and authoritative determination are
contingently, rather than logically, related. It is true that ad-
judication is the ultimate recourse for the resolution of legal
disputes in many legal systems. But the existence of this close
contingent link should not blind us to the fact that authori-
tative determinations are also made by nonjudicial officials.

In the international legal system the rules are applied within
international organizations and by international administra-
tive authorities as well as by international judicial and arbitral
tribunals. In addition a great many disputes in which ques-
tions of international law are raised are decided in national
courts and by national administrative officials. Indeed, be-
cause adjudication and arbitration occur relatively infre-
quently at the international level, the authoritative determi-
nation of international law is largely carried out by agencies
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other than international tribunals. In terms of the sl'feer num-
ber of disputes settled, domestic courts are more important
than international tribunals, although the decisions of the lat-
ter are in general of greater significance for the devello.pmen;
of uniform principles of international law. '.I'he det?lsmns 0
domestic courts, and of national administrative oﬂ.ic:als, thus
represent one of the main ways in which.the meaning of ruclles
of international law is specified in particular situations, de-
spite the fact that at times these decisions may appear to be
incompatible with one another or even con.trary to.mterna-
tional law. The question of whether and hov?v 1nt_ernat1onal lzltnw
is applied to particular cases should be-dlstll'.lgUIShed frl(?m the
question of how consistency and uniformity of application
thoughout the system as a whole is a(j‘hieved. .

When international law is applied in proceedings be.fore a
domestic court, the meaning and scope of its r.ules in the
circumstances of the case at hand are authoritatively Qeter—
mined by the court in the sense that thellaFter has l?teri
preted the rules in a way that is binding, within the n‘atlona
legal system, on the parties in that case. The same is 'fn'li
when international law is applied domestically by non]u.dlcna
officials. That the manner in which international law is ap-
plied in one country does not establish a ru-le or precedent
that judges or administrators in other countries must. follln:)w,1
or that foreign courts may sometimes even refuse to give lega
effect to decisions taken elsewhere, does not mean that the
law has not been authoritatively determined. It has be(.an (.ie-
termined in a way that is binding on and hence autho-ntat‘we
for the parties to the dispute: it determines the legal 'SIFuatmg
of the deciding state. The legal significance of judicial an
. administrative decisions beyond the immediate case and out-
side the jurisdiction of the deciding court‘orlofﬁc:lal, on the
other hand, is largely a matter of comity, judicial flefgrence,
and custom. The same may be said of the legal. significance
of the decisions of international agencies and tn'b'unals. The
question of the extent to which the laws and decisions of one
place are to be given effect elsewhere is, moreover, one that
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Is not unique to international law. Every modern legal system
has a branch of its law (often referred to as “conflict of laws”)
dealing with this issue. For authoritative determination to oc-
cur it is not required that there be general acceptance either
of particular decisions or of particular interpretations of law
upon which they are based.

International law, then, is applied by domestic as well as
international tribunals, and it is applied at both the interna-
tional and domestic levels by administrative as well as by ju-
dicial officials. These applications are not equally important,
nor are they of identical legal significance. But the variety
and complexity of the procedures according to which inter-
national law is applied suggests that to regard the interna-
tional legal system as a primitive legal order can interfere
with our perception of important dissimilarities between in-
ternational law and the law of societies lacking differentiated
law-applying institutions. The customary legal order of a
primitive society is one in which general acceptance by the
individual members of the society determines the identity of
its laws. In the absence of official judges and interpreters it
is the meaning assigned to the rules by the subjects whose
conduct they regulate that determines what the laws require
both in general and in particular cases. There is no way that
the distinction between correct and incorrect interpretation
and application can be drawn except through the recurrence,
in the practice of the society, of similar judgments—that is,
through the development of custom. But the reality of inter-
national law is more complex than this, because although the
correctness of a rule of international law in general depends
ultimately upon custom, its correctness as applied to partic-
ular cases is frequently determined by a procedure more spe-
cialized than the judgment of general opinion. The interna-
tional legal system is a decentralized one, to be sure, but

unlike the legal order of a primitive society it is one within
which there exists a distinction between public and private
persons. If states are subjects of international law and there-
fore in their disputes with other states in effect private per-
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sons, they are also in other kinds of disputes agencies through
which international law is applied. These are for the most
part transnational disputes between individuals or corpora-
tions of different nationality, or between the government of
one country and nationals of another. But there are also cer-
tain kinds of interstate disputes, such as those concerning ju-
risdictional immunities of foreign states and their diplomatic,
military, and commercial representatives, in which the au-
thorities of one state authoritatively determine the rights and
duties of other states under international law. In such cases
administrative and judicial officials apply rules of interna-
tional law and therefore must be regarded as acting in a pub-
lic and authoritative capacity with respect to the parties and
issues in such disputes. Thus the international legal system,
far from being simple and undifferentiated, is in fact an ex-
tremely complex system displaying characteristics of both the
customary order of a primitive society and the differentiated
order of a modern legal system within which law is applied
according to specified procedures and by designated offi-
cials. 4

That international law is authoritatively applied in trans-
pational and in certain kinds of international disputes by state
officials does not, however, mean that the latter may be re-
garded as organs of the international community. Clearly they
are not, if by “organ” we mean an agency whose rulings are
automatically binding on other states and attributable to the
international community as a whole. Nor can existing inter-

1 This feature of the international legal system has been analyzed by Georges
Scelle under the label dédoublement fonctionnel or “functional division,”
referring to the application by courts and officials of foreign as well as do-
mestic law. (Précis de droit des gens, 1:43 and 2:10, 21, 51, Manuel de droit
international public, pp. 22-23; and “Phénomeéne juridique du dédouble-
ment fonctionnel,” pp. 324-342.) But Scelle thought that to rely on domestic
institutions for the application of international law was no more than a make-
shift, a dangerous substitute for centralized law-applying institutions, for state
officials must be expected to apply international law “only as they conceive
it" and therefore “only in the light of their particular interests.” ("Some
Reflections on Juridical Personality in International Law,” p. 57.)
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national agencies, including international judicial and arbitral
tribunals, be said to be organs in this sense, either. On the
contrary, the application of international law by states or by
particular international agencies may often amount to little
more than the basis for an adversary claim, so far as the cor-
rect interpretation of international law is concerned. It would
appear to be particularly pointless to regard state officials who
invoke international law in disputes between their own gov-
ernment and that of another state, concerning matters be-
vond their jurisdiction to enforce, as acting in the capacity of
organs of the international community. A subject of the law
cannot in general authoritatively determine, either for itself
or for another subject, the rights and obligations of the parties
to a dispute in which it is itself involved. A state’s interpre-
tation of international law in such cases is a claim, not an
authoritative judgment. On the other hand, state officials do
authoritatively apply international law in transnational dis-
putes, as well as in a limited range of international disputes
in which enforcement of the outcome is by right and in fact
clearly within the power of the deciding state, and in such
cases the state is no longer in the position of a subject of the
law. It is not a party to the dispute, but a third party applying
the law that will determine its outcome. In such situations
state officials are able to determine authoritatively the rights
and duties of the parties to the dispute under international
law. But it does not follow that they are thereby acting as
organs of the international community, for authoritative de-
termination by a third party or judge is not the same thing as
authoritative determination by a centralized third party or
common judge—which is what the term “organ” implies.

But if the international legal system is without law-applying
organs,’ it does not lack procedures for the authoritative ap-
plication of international law in certain kinds of disputes. It
recognizes a variety of means for applying international law
and provides rules delimiting their jurisdiction and defining
the scope and significance of their authoritative determina-
tions. The existence of such procedures means that authori-
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tative determination is to some extent institutionalized in the
society of states, even if it is not performed by centralized
institutions. The office of authoritative determination, to put
it differently, is to some extent regulated by common rules,
even if it is not performed by a common judge. To use the
term “institution” as a synonym for “centralized institution”
or “organ,” as does Raz,'® obscures the possibility of degrees
of institutionalization falling between centralized law-apply-
ing institutions and no law-applying institutions or proce-
dures at all. The International Court of Justice is an institu-
tion within the international legal system, but it cannot, despite
the prestige of its judgments and opinions, be regarded as an
organ of that system. That it is not an organ of the system as
a whole is a consequence not only of limitations on its juris-
diction but more fundamentally of the fact that it has been
established by treaty. The court is therefore the particular
instrument of those states that have participated in its crea-
tion, rather than an instrument or organ of general {custom-
ary) international law. In the same way domestic courts, be-
cause they apply international law, may be regarded as
institutions within the international legal system as well as
organs of their own national systems. But they cannot, even
more clearly than in the case of the International Court, be
said to be organs of the international legal system. The sys-
tem, in short, is one that contains institutionalized proce-
dures for rule-based dispute settlement even though it lacks
centralized law-applying organs.

Two important conclusions may be drawn from this analysis
of the specific character of the international legal system as
one characterized by the lack of centralized law-creating and
law-applying organs, as well as by the presence of recognized,
institutionalized procedures for the authoritative settlement
of disputes on the basis of law. The first is that there is no
necessary connection between authoritative determination and

18 Practical Reason and Norms, pp. 132-137; Authority of Law, pp. 87-88,
105-111.
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the existence of centralized law-applying institutions. The in-
ternational legal system is one in which the office of authori-
tative determination is performed without a common judge.
International law is applied by a variety of officials in a variety
of forums, including those of states. And while the domestic
application of international law may be no more than an ad-
versary claim in controversies to which the state is itself a
party, it authoritatively determines the outcome of contro-
versies over which the state has jurisdiction. Limitations on
the authority of a decision by state officials applying interna-
tional law are paralleled by similar limitations on the author-
ity of the decisions of international agencies and tribunals. In
each case to say that international law has been authorita-
tively applied in settling a dispute is to say little concerning
the larger authority and legal significance of the decision.
This leads to a second conclusion, that there is also no nec-
essary connection between authoritative determination and
an intepretation of international law that is authoritative in
the quite distinct sense that it is recognized as correct or
given legal effect beyond the jurisdiction of the court or offi-
cial making the determination. The authority of particular
interpretations of international law thus has two dimensions
that must be distinguished: the authority to determine the
outcome of a dispute within the jurisdiction of the deciding
official, and the recognition throughout the system that the
interpretations underlying such determinations are legally
correct. Whether the interpretations of international law that
are made when particular national or international officials
apply its rules in deciding disputes are authoritative, in the
larger sense that their persuasiveness and legal force is gen-
erally acknowledged by other states, depends upon custom-
ary international law. The interpretations of law-applying
officials, whether judicial or administrative, national or inter-
national, are thus ultimately validated, so far as general in-
ternational law is concerned, not through review by some
higher agency but through the collective judgment of the in-
ternational community as it is reflected in the cumulative re-
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sult of various nonbinding reviews by statesmen, judges, and
legal commentators. If an interpretation of international law
made in the handling of a particular dispute receives geners'll
support, its validity as a part of general international law is
thereby confirmed. The primitive-law analogy would appear
to be more accurate as a description of the way in which a
rule or interpretation is recognized as part of interntional law
than as an account of how international law is applied, al-
though even here it oversimplifies. To understand why it is
inadequate in this respect we must look more closely at- the
way in which customary international law comes into being.

INTERNATIONAL Law AS CUSTOMARY Law

The international legal system is one that has developed so
as to accommodate itself to the fact that for much of its history
nothing remotely resembling a central law-applying institu-
tion has existed. Even now, following establishment of the
United Nations (whose various branches, committees, and as-
sociated agencies provide a forum for the application of inter-
national law), the International Court of Justice, and a few
other putatively general agencies and tribunals, centralized
law-application exists only in a most rudimentary form. The
manner in which international law is created is likewise de-
centralized. But although the resulting uncertainty and in-
consistency of international law are defects that a centralized
and compulsory institution for adjudicating disputes might do
much to remedy, if one were possible, it does not follow from
the lack of such an institution that the degree of uncertainty
and inconsistency within the system must be so great as to
render association on the basis of common rules impaossible
or insignificant. .
Like a natural language, international law is based ulti-
mately on the practice of its users. Like the rules of language,
those of customary international law are not the outcome of
particular decisions to create them, but rather the indirect
consequence of innumerable and substantively motivated acts,
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decisions, and policies. The result is a body of rules that rests
“upon a consensus of . . . states, not expressed in any code
or pact” and that in the absence of express agreement is ca-
pable of proof “only by evidence of usage to be obtained from
the action of nations in similar cases in the course of their
history.”® The rules of customary international law are a dis-
tillation of the constantly changing practices of states, and
they reflect the collective will of the international community
only in the sense that certain patterns of conduct from time
to time attain a degree of acceptance sufficient for them to be
acknowledged as a distinct practice entitled to govern future
conduct. The rules of customary law are not, like those cre-
ated by treaty, the direct and explicit expression of a wish to
pursue certain substantive ends or observe certain formal re-
straints. Customary international law arises wherever there
exists a general or uniform practice together with the general
acceptance of this practice as law.

A great deal of attention has been given to the question of
what is to count as general practice and general acceptance,
which is in turn connected to the even more fundamental
question of how the rules of international customary law may
be identified. Certain agreed principles have emerged as a
result of this reflection. It is agreed, for example, that the
opposition of a few states cannot prevent the emergence of a
rule of customary international law, but also that the rule that
does come into being through the practice of a large number
of states is not binding on those who have resisted it, pro-
vided they have explicitly denied its legal validity throughout
the history of its development. It is likewise generally agreed
that, in order to invoke a rule of customary international law
against a state, it is not necessary to demonstrate that it has
accepted that rule. On the contrary, such acceptance is pre-
sumed and the burden of proof is on the dissenting state to
show that it has consistently opposed the rule in question,
But these principles are themselves part of customary inter-

** West Rand Central Gold Mining Co. v. The King, 2 K.B. 391,
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national law. The criterion or test of what is and what is not
a rule of customary international law is, in other words, to be
found in custom itself.

This characteristic of international law as customary law has

been a source of perplexity. The validity of a law within a
particular legal system, it has been thought, can be deter-
mined only by reference to some more fundamental law .that
provides the criterion according to which it can be identd_"led
as a law of that system. But then the question naturally arises
as to the source of the validity of that more fundamental law.
Kelsen's theory of the “basic norm™!7 was an attempt to so‘lve
the problem of infinite regress to which this line of reasoning
seemed to lead. The existence of a basic norm within any
particular legal system, from which the validity of all the other
laws is derived, is simply postulated. Applied to international
law, the theory of the basic norm accounts for the validity of
the rules of customary international law by postulating a norm
that establishes general state practice, together with the gen-
eral acceptance of that practice as law, as a “law-creating fact.”18
As there does not seem to be any more fundamental rule
from which the validity of customary international law can be
derived, the “basic norm” of international law has appeared
to be nothing more than the principle, itself a part of custom-
ary international law, that states are legally obligated to obey
customary international law. Such a formulation seems, hc?w-
ever, to put an end to infinite regress only by introducing
circularity. ‘

The simplest way out of these perplexities would E)e t.o
abandon the idea that every legal system must contain a “basic
norm.” In some systems the validity of the laws may depend
simply on whether or not they are accepted by the bulk of
the population. According to this line of reasoning, the rules
of customary international law are valid because they are ac-
cepted as valid by the members of the society whose conduct

7 See, e.g., Pure Theory of Law, pp. 193-205.

18 Pure Theory of Law, p. 324; Principles of International Law, pp. 556-
562.
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they govern—that is, by states. There is, in other words, no
higher source from which the validity of customary interna-
tional law may be deduced. To determine whether a rule of
customary international law exists as a valid rule of the inter-
national legal system, one must search evidence pertaining to
the conduct of states for a pattern of uniform practice and
general acceptance of that practice as law. The validity of such
a rule is not deduced from other rules, but rather established
inductively on the basis of empirical investigation.!® There is,

to borrow Hart's terminology, no “rule of recognition” by which
the validity of the rules of customary international law can be
determined in advance—no test that allows one to say, before
a rule comes into existence, that “it will be valid if it conforms
to the requirements of the rule of recognition.”® To insist
upon the existence of a “basic norm” or “rule of recognition”
in a customary system is pointless. To do so would lead, in

the case of international law, to the empty and useless prin-
ciple that states should recognize as valid those rules that

states recognize as valid. All this can be avoided if we accept

the view that the rules of customary international law simply

exist, as a matter of empirical fact, in the conduct of states,

just as the rules of a natural language are those that may be

discovered in the conduct of the members of a linguistic com-

munity, 2!

The absence within the international legal system of any
independent criterion for identifying the rules of the sytem,
apart from the actual acceptance of those rules by states, would
seem to constitute yet another aspect of the primitive char-
acter of that system. But although the primitive-law analogy
is in this respect substantially correct, it must be qualified if

' Gihl, "Legal Character and Sources of International Law,” p. 69,

% Concept of Law, p. 229,

* The view that the rules of customary international law are simply those
that are acknowledged and are effective in the relations of states is most
articulately defended by Gihl, International Legislation, chs. 1 and 2, and
“Legal Character of International Law,” pp. 53-71; Ago, “Positive Law and
International Law,” pp. 691-733; and Hart, Concept of Law, pp. 226-231.
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it is not to distort the actual character of the international
legal system. The analogy with primitive law oversimplifies
the actual complexity of international law in two important
ways. First, it ignores the systematic complexity that arises
from the hierarchical relation between international custom-
ary law and treaties. And it exaggerates the primitive char-
acter of the system by ignoring the role played in establishing
the validity of customary law by the activities of a specialized
legal profession.

With respect to the first of these points it should be noticed
that, in addition to customary rules, international law in-
cludes rules based on explicit agreement among particular
members of the society of states. In contrast to the general
international law that arises from custom, treaties create a
special or particular international law for those party to them.*
The particular character of treaties has led a number of the-
orists to the conclusion that they do not constitute law in the
same sense as the rules of customary international law, just
as contracts among private parties within a state are not law
in the same sense as legislative statutes.?? To refuse to refer

2 Special law may also be created by custom where a practice is ohserved
among some particular group of states that is not generally recognized as
law; the present discussion ignores this complexity and therefore all refer-
ences to custom should be understood as references to general custom.

= Gihl, International Legislation, pp. 20, 46-47; Fitzmaurice, “Some
Problems Regarding the Formal Sources of International Law,” pp. 157-160,
“It is incorrect to speak of treaties as ‘sources’ of international law. They are
no more than contracts hetween the parties, and their significance as legal
acts derives from the existence of rules of customary law by which their
validity and their binding quality is determined, and according to which they
are interpreted.” (O'Connell, International Law, 1:21.) The distinction be-
tween contract and law is emphasized by Hobbes, who distinguishes be-
tween “simple covenant” or contract and law proper, arguing that the former
“obligeth by promise of an action, or omission especially named and limited”
while a law “bindeth by a promise of obedience in general. . . . So that the
difference between a convenant and a law, standeth thus: in simple cove-
nant, the action to be done, or not done, is first limited and made known,
and then followeth the promise to do or not do; but in a law, the obligation
to do or not to do, precedeth, and the declaration what is to be done, or not
done, followeth after.” (Elements of Law, p. 221.}
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to treaty rules as “international law” would certainly repre-
sent a departure from accepted usage, but the point that the
rules of treaties and those of custom are of a different char-
acter is an important one. Customary international law is basic,
It‘provides the fundamental principles regulating the conduct
of states in the absence of special agreement. And, because
it specifies the procedures according to which special agree-
ments are created, interpreted, invalidated, and terminated,
customary international law embodies the criteria by refer-
ence to which the identity of valid treaty rules can be deter-
mined.

The international legal system is ultimately a system of cus-
tomary law because the existence of international custom is
logically prior to the particular rules created by treaty. This
is true even though treaties have become more and more
important both in regulating whole areas of international re-
lations not governed by customary law and in codifying and
developing customary law in those areas traditionally gov-
erned by it. Treaty-based law cannot replace custom as the
ultimate foundation of international legal order no matter how
widespread treaty-making and codification become. There will
always be states that are not party to particular treaties, or
that have accepted them only with reservations. There will
zlilways be disputes of interpretation that written rules of treaty
Interpretation cannot resolve, for such rules of interpretation
.will not be accepted by everyone and will themselves require
interpretation. Furthermore, the existence of obstacles to
amending existing treaties means that the practice of even
those states that are party to them will tend over time in-
creasingly to depart from the rules embodied in the texts.
!Secause of changing circumstances and the gradually evolv-
Ing customary practice of states, the adoption of codes paral-
leling customary international law makes the task of finding
the law more rather than less complicated. The notion that
customary international law might in time be completely re-
placed by treaties is an illusion. On the contrary, the scope
and importance of customary international law grows in pro-
portion to the growth of treaty-based law.
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That customary law is logically prior to the treaty is' most
clearly seen in the core principle of the treaty 1{15t1tut10-n it-
self. Pacta sunt servanda is a rule of customary mternatm.na'\l
law and not itself the product of explicit agreement, for if it
were one would have to ask why the agreement to respect
agreements should itself be respected. The dlllty. to observe
agreements arises from the customary-law principle that to
make a treaty has the consequence that those wh(') are party
to it are bound by its provisions. Customary law is thus t‘he
foundation upon which the entire edifice of treaty-based in-
ternational law rests. Custom can exist in the absence of trea-
ties, but treaties cannot exist without custom. ‘

Because treaties and custom are related in this hierarchical
way, the international legal system can be regarded as a com-
pletely primitive system neither with respect to the manner
in which its rules are created nor with respect to the way
these rules are applied. Although the validity of a rfjle of
customary international law rests upon its acceptance in the
society of states, the validity of a treaty rule depends upon
criteria other than mere acceptance. To say tlllat a partlculctu'
treaty rule is binding upon a state is to identify it as a valid
rule of international law not on the grounds that those states
to whose conduct it applies do observe it (in fact, they may
not), but because it is the outcome of a procedure (the prac-
tice of making and interpreting treaties) capable of generating
valid rules of international law. The validity of custom rests
on acceptance, but the validity of treaties rests on those ru]esf
that together make up the customary internatu?nal law o
treatics. These rules contain the criteria of idc_entlty or rules
of recognition by which the validity of international law?; em-
bodied in treaties may be determined. Therefore the inter-

national legal system must be said to display, to some extent,
the multilevel, hierarchical character of more complex legal
systems united by a rule or rules of recognition. Beu?use there
exists no rule of recognition for customary intematllona.l law,
the system is not completely united by a single cr1ter101‘1 (_)f
identity. But then given the diversity of sources of law it is
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not clear that any legal system can be shown to be 50 united.
The unity of a legal system is a matter of degree rather than
kind.

The primitive-law analogy also simplifies reality by identi-
fying custom entirely with state practice. Here again the ac-
tual working of the system is more complex. Although cus-
tomary international law is a distillation of state practice, the
interpretation of what constitutes state practice belongs to a
community of professional interpreters whose judgments, if
unofficial, are nevertheless extremely influential. To a signif-
icant extent international law exists in the practice of states
because it exists as an idea in the minds of a class of legal
professionals, and because what these professionals under-
stand to be international law is accepted by others. As this
acceptance varies, so does the reality of international law as
a factor in the relations of states. It is true that the profes-
sional community of international lawyers encompasses a di-
versity of views, that it is unevenly distributed across the

- globe, and that it enjoys—or suffers—fluctuations of accept-

ance and respect with the passage of time. But these facts
tend to reinforce rather than undermine the conclusion that
the fortunes of international law as a significant factor in world
affairs depend upon the strength and integrity of those who
know best what international law is and who are committed
to its preservation. International law may therefore be said to
be founded not only on the customs of the community of

states but on those of the community of international law-
vers. %

* The importance of the legal profession in the origin and propagation of
international law was stressed a century ago by Maine, International Law,
pp. 19, 26, 51. More recently the dependence of international law on the
ideas and practices of the international legal profession has been emphasized
by McDougal et al., Studies in World Public Order, pp. 42-154; Schachter,
“The Invisible College of International Lawyers”; and Lachs, Teacher in In-
ternational Law. Johnson, English Tradition in International Law, p. 30,
argues the importance for international law of 1 body of lawyers whose reg-
ular practice includes work involving international law and suggests that the
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The reasonings favored by this community of professior_lal
custodians determine the character and development of in-
ternational law even though according to orthodox doctrine
the views of lawyers, scholars, and even judges are not a .for—
mal source of international law. According to that doctnm.a,
treaties and custom are formal sources of international law in
the sense that they provide grounds for the validity of partic-
ular rules: a rule is a valid part of international law because
it has been created by custom or explicit agreement. But ju-
dicial decisions and scholarly commentary do not themselves
create valid rules; we look to them only for eviden‘ce con-
cerning what the valid rules of international law r-mgl.lt ‘be.
What is interesting in the present context is that this distinc-
tion between a formal source of law and mere evidence of
it—a distinction that has struck many both within and outside
the legal profession as a rather fine one—is one'tl']at is in-
sisted upon from time to time by judges in d'ec1dmg cases
and by scholars in commenting on the law and in specu!atmg
about its character and sources. The idea that the ultlmafe
source of international law is state practice, as manifested in
treaties and custom, is an idea that exists at all because it
exists in the collective mind of the international legal profes-
sion.

Furthermore, despite the authority of this idea, the com-
munity or international lawyers accords great signi.ﬁf:ance t'o
judicial decisions and scholarly commentary. Judicial deci-
sions—especially those of international tribunals and of courts
in countries with independent judiciaries, and above all those
supported by intellectually compelling written opifﬁons—are
often cited as authority for particular rules and mterpret’a-
tions. This is not to say that the weight attached to jut%imal
opinions of any sort is uniform throughout the internatlc?nal
system. They are, for example, much more frequently cited

paucity of such professionals is a factor in the incornpletf: understanding and
appreciation of international law within the legal pere.EESJ(.)n as well as an-{(‘)rTg
the public. The argument that international law“as a distinct profession is 13111
danger of disappearing is considered by Vagts, “Are There No Internation
Lawyers Anymore?” pp. 134-137.
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by judges and scholars in common law countries than else-
where. But it is undeniable that the significance of judicial
decisions goes considerably beyond the direct legal effect of
the ruling of a court within its prescribed jurisdiction. It is,
for example, the informal rather than the formal authority of
decisions of the International Court of Justice that explains
their prestige and influence. These decisions have an impact
on international law that extends far beyond the limits tech-
nically imposed by the Statute of the Court and by the nar-
row formal authority accorded its decisions. The same may
be said of the great influence on general international law of

" certain decisions of domestic courts, such as those of the United

States Supreme Court in boundary disputes between states
within the American federation. The immense and continuing
influence of legal scholarship on international law also has
more to do with what the legal profession itself finds accept-
able than with any formal status accorded to it as a source of
law,

It follows from the absence of centralized law-applying in-
stitutions and from the great influence of legal scholars in
international law that the boundary between official and pri-
vate interpretations of the law is less clearly defined here
than in domestic law.2 Ordinarily the authority of a judicial
ruling is based largely on the formal position of the judges
who make it and only secondarily on the quality of their rea-
soning; the reverse is the case with the interpretations of
scholars. In the international legal system, however, the im-
pact of a judicial decision beyond the immediate case de-
pends largely upon how it is argued and what conclusions are
reached and upon the reception accorded these arguments
and conclusions by practitioners and scholars of international
law. The same may be said of the effect of administrative
decisions at both the domestic and international level. The
legal significance of the resolutions and declarations of inter-

% The existence of a sharp boundary between what is and what is not law
is of course a matter of controversy in legal theory generally. For an analysis
of the common law as a body of ideas and practices belonging to the legal
profession, see Simpson, “Common Law and Legal Theory.”
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national political bodies like the Security Council and Gfen—
eral Assembly of the United Nations, on the other hand, is a
curious mixture of formal and informal authority. Even non-
binding resolutions by these bodies are widely re.garded as
having legal significance beyond that of merely serving as evi-
dence of state practice, although the precise character of t'hlS
significance is a matter of continuing controversy. According
to an ideal conception of a legal system, the criteria of lfegal
validity are maintained by being accepted by public ofﬁ.mal.s,
whose consistent and uniform application of these criteria
prevents the legal system from disintegrating into an uncoor--
dinated congeries of contradictory rules, orders, and judg-
ments. But in the international legal system consistency alfd
uniformity depend upon the maintenance of a consensus in
which the acceptance of these criteria by nonoflicial special-
ists and commentators plays an extremely important role. The
history of international law suggests that this role was for-
merly even more important than it is today, but the fact that
claims and judgments are now more often bolsterefi _by ap-
peals to treaties and state practice than to the opinions of
Grotius or Vattel does not mean that the judgments of private
commentators are unimportant. Given the richness of mod-
ern international law, their influence is less direct and. comes
largely in the interpretation, criticism, and rec9n0111at10n of a
diversity of legal materials. The system is still one that is
developed to a significant degree “by the antiquated method
of writer commenting on writer. "2 ‘ .
The importance of the international legal profession for in-
ternational law constitutes yet another way in which Fhe in-
ternational legal system displays a degree of complexity and
institutionalization that distinguishes it from the legal system
of any primitive society. International law is in.terpretf.:d not
only by the public officials who apply its rules in a van’ety of
judicial and administrative settings at both the domestic and
international levels but also by nonofficial interpreters whose

% Maine, International Law, pp. 52-53.
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judgments possess an informal authority without which the
identification and development of international law cannot be
fully understood. International law exists ultimately as a body
of customary ideas and practices, but these ideas and prac-

tices are those of international lawyers as well as of states-
men,

AUTHORITATIVE INTERPRETATION AND THE RULE OF Law

The primitive-law and domestic-law analogies represent ex-
treme models of the international legal system. In fact, the
system falls between these extremes. It is, on the one hand,
more complex and differentiated in the way that its rules are
made, applied, and identified than most versions of the prim-
itive-law analogy recognize, although the primitive-law anal-
ogy certainly reflects the important truth that the interna-
tional legal system is one in which common rules arc
perpetuated without reliance on centralized institutions for
making and applying law. Criticism of the system from the
perspective of the domestic-law analogy, on the other hand,
is useful in focusing attention on the real preblem of rule-
based international association: can subscription to certain,
consistent, and uniform rules of conduct be secured in the
absence of some of the devices through which this is achieved
in the legal systems of modern states? But it does not follow
from the fact that rule-based international association faces
problems that have been solved through the development of
the centralized law-creating and law-applying institutions of
the state that this solution is possible or desirable at the in-
ternational level.

I have already considered the threat to diversity and liberty
posed by a world state. Without fully embracing the views of
Rousseau, Kant, and other theorists of international society
that such a state would necessarily be despotic, one can still
doubt whether the centralization of power in a single govern-
ment would materially advance the rule of law in world so-
ciety. In this respect the prospects of more centralized ar-
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rangements for applying international law appear both less
ambitious and less dangerous. But here too one must be wary
of simply assuming that movement in the direction of a com-
mon judge would necessarily strengthen rule-based l.nterna-
tional association. Greater use of international arbitratlon. and
adjudication, and increased reliance on a single 1nterr}atlonal
tribunal such as the International Court of Justice, mlgl'lt re-
sult in the development of more certain and more.umform
rules of international law to be applied by domestic .courts
and by national and international administrative oﬂ'-icmls. A
broader and more consistent realization of international as-
sociation on the basis of common rules might come abouF if
the system were to acquire more centralized and authorita-
tive law-applying institutions. But international law would not
necessarily be strengthened by such a develo?ment: On the
contrary, the effects of international adjudication 'mlght \:vell
be destructive.?” And to the extent that international tribu-
nals are influenced to settle disputes on the basis f’f e?{trale.gal
principles rather than on the basis of law (a direction in which
some evidence suggests that the International Court has been
moving in a number of cases), international law may be un-
dermined rather than strengthened.

This is not an argument against efforts to increase the re-
liance of states on arbitration and adjudication in their rela-
tions with one another. I wish only to challenge the assump-
tion that in the circumstances of the society of states more
centralization of arrangements for applying international l.aw
would necessarily strengthen that law, and the assumption
that rule-based association is impossible in the absence of suc'h
arrangements. The legal values of certainty, consistency, uni-
formity, and impartiality are no more guaranteed by cenFral—
ized institutions than they are precluded by decentralized

27 Jenks has argued this with respect to the decisions of the International
Court concerning the requirements for proving the existence of customar'y
international law, which have given support to the position that a state is
bound by custom only where its own consent can be proved. (Prospects of

International Adjudicetion, p. 237.)
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procedures. Certainly the gaps and contradictions that exist
in international law leave considerable discretion to those who
interpret and apply its rules. But this discretion is not unlim-
ited. There are limits, it is known that there are limits, and
many of these are a matter of widespread consensus. There
are degrees of uncertainty, and considerable uncertainty is
not the same as legal anarchy. The same must be said for the
legal values of uniformity and impartiality.

A clear perception of the ways in which certainty, uniform-
ity, and impartiality are secured within the international legal
system is obscured when one exaggerates differences in the
interpretation of international law or fails to understand the
specific methods by which such differences are reduced. With
respect to the first point, it is important not to forget that, in
spite of the prejudice of state officials in applying interna-
tional law in some areas, a high level of agreement and im-
partiality may be achieved in others. Where there does exist
a firm international consensus, as for example in the area of
diplomatic immunities, the application of international law by
state officials is more likely to conform to what is generally
understood to be the law than where such consensus is lack-
ing. Where a state departs from this consensus, as Iran did
by making hostages of American diplomats, the illegal char-
acter of the act is nearly indisputable, Departures from widely
acknowledged rules are more striking and harder to justify
than departures from rules that are unclear or controversial,
It is often the case that acts that are claimed to constitute
violations or misapplications of international law are in fact
taken in areas where the law has in some respect become
uncertain because the consensus of states and legal commen-
tators has broken down. It is not clear, for example, that na-
tional courts that display a parochial bias in applying inter-
national law in expropriation cases are departing from the
requirements of the international law regulating the rights of
foreign investors, if that area of law is itself in disarray. It is
most unlikely that such disagreement could be overcome by
the rulings of an international tribunal, for the realities of the
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situation are such that until a political and legal consensus is
reestablished there exists no general intemational' law to be
applied. An international tribunal would be .reqmr.ec.l to ep:
gage in judicial law-making under the most inauspicious cir
cumstances. Thus, situations in which the apphc:.atmn of in-
ternational law by national courts and admiflistrat'we ofﬁclials
appears most partisan are often situations in which the law
itself is uncertain. _

Secondly, the reestablishment and maintenance of consen-
sus is an end that is sought in a great variety of ways. Widely
shared and thus authoritative interpretations of corlltested rule-s
often develop even in the absence of authoritative ‘determl—
nation by a third party. Although it is true that tht? interpre-
tation of rules typically occurs when they are.apphed to par-
ticular situations, interpretation and application are n'ot th(}
same thing. The application of a rule invo!ves questions o
fact as well as of interpretation. Interpretatlo‘n of a rule may
involve clarification of its scope or meaning in genera_l, that
is, apart from its scope or meaning in the particular cnrc}lllm-
stances of a given dispute. And while rules are oftep author-
itatively interpreted by being applied to partn.:ulzfr s#uahons,
this is not the only method of securing authoritative l'nterpl-'e-
tations. Thus, the certainty, uniformity, and authority of in-
ternational law are advanced in part by efforts to reacfh a.greed
or authoritative interpretations apart from the apphcat_lon‘ of
the law to particular cases. The question ‘of how authorltatlye
interpretation of international law is achieved apart flt:o_m its
application is thus an important one for the theory o .mter-
national law. By answering this question we alsc.) provide an
answer to the narrower question of how the colnsw.tency', uni-
formity, and authority of common rules is 1'rnamtamed in the
absence of centralized law-applying institutions. '

We have already considered the most i.mportan't way in
which interpretive agreement is reached in 1nternfit10na.l law:
through the practice of states and of th.c-? commurlnty of 1‘nt£?r-
national law professionals, each of which contributes in 1t§
own way to the development of general rules acknowledge
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as law. But agreement is often sought and sometimes reached
through more deliberate methods such as the restatement and
codification of customary international law, or through the
clarification of treaties by agreement among the parties. It is
DOW common, moreover, for treaties to make provision for
the settlement of interpretive disputes by the International
Court of Justice, by arbitration, or by some other agreed pro-
cedure. The uniformity and authority of international law is
also strengthened when domestic courts and officials inter-
pret and apply rules in a consistent manner, as well as by the
policy that is sometimes followed in areas of disagreement,
such as expropriation, of giving legal effect to the official acts
of foreign states based on a contrary interpretation of inter-
national law, 2
In the absence of centralized law-applying institutions the
need for certainty and consistency also appears to have found
a response in the emergence of a variety of rules limiting the
discretion of states unilaterally to interpret, alter, or claim
exemption from international law, especially the general rules
of customary international law. Among these are rules that
limit the sources of international law by recognizing the
preeminent authority of treaties and custom and relegating
all other sources of international law, such as judicial deci-
sions, the resolutions of international organizations, private
commentary, so-called general principles, and equity, to a
distinctly subordinate position, Appreciation of the dangers
of uncertainty is also apparent in the principle that consider-
ations of morality beyond those already embodied in custom-
ary international law cannot be allowed to override rules of
law, even in exceptional cases. Something like this principle
would appear to underlie the evident reluctance of the inter-
national legal community to accept the argument that the kid-

# Such “judicial deference” in the application of international law in areas
of persistent disagreement is advocated by Falk, Role of Domestic Courts in
the International Legal Order. See also Justice Harlan's opinion in Banco
Nacional de Cuba v. Sabbatino, decided by the U. S. Supreme Court in
1964 (376 U.S. 398, 84 S.Ct. 923}, section 4.
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napping of Adolf Eichmann by Israel'i agents did not constn(i
tute a violation of Argentinian sovereignty. The certaﬁupty a}rllt
uniformity of international law are upheld.by the posnt;tg)r]na t ]a
such an act, even if morally justified, remains u'nlawﬁjl. u e]s
limiting the ease with which acts may be Justlfied b}l,f appea :
ing to diverse sources of positive law, or to higher law prin
ciples capable of overriding positive lav?, reﬂect an :;)warenes?
of the dangers of interpretive discretion in the a ser.LiE:e o
centralized institutions for maintaining certainty and uniform-
lty'Such awareness is also reflected in stricter restraints in in-
ternational law on unilaterally altering the terms of' aigree-
ments than is usual in the domestic law o.f commercial con-
tracts, and in the development of relatively conserva'tw_e
doctrines of treaty interpretation. For the same reason, 1:}:5
common in drafting international agreements to spell c()iut e
scope of a concept or rule by means of examples, an sf:\t';eln
at times to attempt to provide a complete enumeration ? e
kinds of contingencies anticipated, rathe_r than t.o' re yEon
statements of general principle or connotat‘we deﬁ'mtlons. x—.
tradition treaties, for example, typically list spec.lﬁc oﬂeln:sefs
as extraditable, instead of or in addition to deﬁnm'g' such of-
fenses in general terms. Thus the treaty on extradition pres:
ently in force between the United States and Japan enmlnexi-s
ates forty-seven extraditable oﬂ"enses..f“’ Anotherdexz-lmhp ethe
provided by the statement on aggression producfe v.mt in
United Nations after years of negotiation,* W%‘llf:h lists severi
prohibited acts of aggression as well as providing a genera
ition of the offense.
de’?’ﬁ:ui)r?ternationa] legal system, then, is a system that has
developed its own imperfect remedies for'uncerta.mty, 1:15 0'\:m
characteristic methods for promoting uniform and a\ul}:1 (;r;l a-
tive interpretations of its rules. It is also a systembt a} d?ﬁ
been forced to accommodate itself to an even more basic di

2 Merrills, “Morality and the International Legal O.rder," PP 5533-534.
® Treaties and Other International Agreements Series, no. 9(12 X
8 General Assembly Resolution 3314 (XXIX), December 1974,
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ficulty than the absence of centralized law-applying institu-
tions, a difficulty of which this absence is more symptom than
cause: that the very idea of the rule of law is imperfectly
understood and little valued by many of those who in every
¢ountry are responsible for the conduct of foreign affairs. By
the rule of law I mean a particular interpretation of the idea
of rule-governed association according to which authorities
are accountable for their decisions and there exist procedures
for evaluating these decisions and thus implementing the
principle of accountability. More specifically, the criteria ac-
cording to which the evalution of official conduct is made are
known, public, alterable only by some regular procedure, and
consistently applied. To the extent that such procedures ex-
ist, the conduct of authorities may be said to be governed by
rule rather than by discretion, allowing of course for the fact
that no system of rules can be applied without some discre-
tion and that the relationship between rule and discretion is
therefore one of balance and degree. Those who have been
concerned to articulate the ideal of the rule of law have not
sought to do away with administrative and judicial discretion
but rather to point out the incompatibility between rule-based
association and unfettered discretion.

The concept of the rule of law was developed in reference
to the modera state; it concerns the internal operations of the
state, not the relations among states. Therefore, although the
ideal of the rule of law clearly has application to the realiza-
tion of rule-based association in the society of states, this ap-
plication is indirect and complex. One way in which the ex-
ercise of arbitrary state power may be checked is through the
subjection of legislation and of administrative decision to ju-
dicial scrutiny. But foreign affairs has been one of the areas
of national policy in which governments have been most re-

2 On the idea of the rule of law, see Hayek, Road to Serfdom, ch. 6, and
Raz, Authority of Law, ch. 11. Oakeshott's On Human Conduct is inter-
preted as an exposition of the essential core of the idea of the rule of law by
Auspitz, “Individuality, Civility, and Theory,” pp. 278, 284, 287, a view
reaffirmed by Oakeshott himself in “Rule of Law.”
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luctant to submit to being monitored even by their own courts,

and the courts most reluctant to perform this monitoring of-

fice. The reliance of American courts on a rather amorphous
“political questions” doctrine to avoid direct confrontation with
the executive branch in the area of foreign affairs illustrates
this reluctance. And even when the courts hold government
to the rule of law, the rule of international law is not guar-
anteed. The regular principles and procedures upheld by the
judiciary in one country may be very different from those
observed elsewhere, so that the foreign policy of different
states may be rule-governed without necessarily being gov-
erned by the same rules. That is why a society of republics,
or constitutional states, is not necessarily an international so-
ciety governed, to the degree that many internationalists from
Kant to Woodrow Wilson hoped it might be, by international
law. Obstacles to international association on the basis of
common rules would exist even if all states were governed by
the rule of law in their internal affairs.

The reluctance of states to conduct themselves according
to the ideal of the rule of law in their relations with each
other is thus a problem with several dimensions. At one level
there is the reluctance of governments to subject their deci-
sions in any area to the oversight of their own courts, and
indeed in many states an independent judiciary with the au-
thority to check the exercise of arbitrary state power scarcely
exists. And even where there does exist such an independent
judiciary, the scope of its powers of criticism and review may
be quite circumscribed. They are particularly likely to be
minimal in the area of foreign affairs. At another level, there
is also an even stronger reluctance on the part of govern-
ments to submit their conduct to external examination, whether
by the courts of another country, by the United Nations or
other international organizations, or by an international tri-
bunal. This reluctance is illustrated by the advocacy by many
states of dispute settlement provisions in multilateral treaties
according to which compulsory arbitration or judicial settle-
ment is to be replaced by what is referred to as “free choice
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of means,” which has evidently been taken by some states to
mean “free choice in the fulfillment of their international le-
gal obligations.” Hostility toward third party settlement on
the basis of international law is perhaps less marked in con-
stitutional states than in states with communist or military
regimes. But American resistance to accepting an obligation
to submit disputes to the International Court of Justice, and
the widespread imitation of this position by other states that
might otherwise have followed the United States in accepting
such an obligation, suggests the magnitude of the obstacles
facing the rule of law internationally, even among states that
observe it in their internal affairs.

International law exists in the ahsence of institutions for
securing the rule of law in the strict sense because regular
international relations presuppose general rules. Whether they
recognize it or not, statesmen act on the premise that inter-
national transactions—the exchange of diplomatic represent-
atives, trade, regulated warfare, cooperation through inter-
national organizations—are impossible except on the basis of
shared practices and procedures according to which agree-
ments are concluded and interpreted, judgments of conduct
formulated, and claims advanced, rebutted, and judged. As
an agent acting within this framework of general practices,
even the most narrowly self-interested state cannot ignore
the fact that any claim formulated as a legal right, and thus
as imposing legal duties on other states, may if generally ac-
cepted come to impose limits on its own conduet that in other
circumstances might be inconvenient. “States are thus, more
or less against their wills, driven to follow Kant's exhortation
to act according to maxims that one could wish to see ele-
vated to the position of general laws.” The process may be
too haphazard to inspire confidence in the degree of security
that could be expected from it, and it is this insecurity that
most of all inhibits any decisive movement away from reliance

® Gross, “Justiciability of International Disputes,” p. 217,
¥ Gihl, International Legislation, p. 43.
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on self-help, with all that that implies. But it is not so hap-
hazard as to foreclose rule-governed association altogether.

The international legal system is a system in which condugt
according to commeon rules is secured, to the exten-t th‘at .lt
is, by methods very different from those that prevail within
the state and that have been regarded, in the lgga‘l theory
derived from reflection on the state, as characteristic of law
as such. But in its preoccupation with the intern:cll order of
the state, legal theory has confused certain contingent fea-
tures and conditions of legal order with the idea of legal.order
itself, and this has made it more difficult to see how it is that
rule-governed association can exist outside the state. .A clear
view of the possibilities—and limits—of rule—based'lnterna-
tional association cannot ignore the actual and specific man-
ner in which the society of states maintains its common rules,
and thus perpetuates itself as a society.
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CHAPTER 8

Rules and Purpose in International Law

ACCORDING TO the view of international society explored and
defended in this book, there exists a society of states in which
anumber of independent states conduct their relations on the
basis of authoritative common practices. Hence my name for
this view: “the practical conception” of international society.
International law, according to the practical conception, con-
sists of rules distilled from the common practices of the soci-
ety of states, expressing more precisely and explicitly the terms
of association embodied in them. Because they constrain the
conduct of states pursuing different and sometimes incompat-
ible purposes, the authority of these rules does not depend
on their contribution to the realization of particular substan-
tive purposes.

The immediately preceding chapters have been concerned
with certain fundamental questions raised by this conception
of international society and international law: whether a
framework of common rules is possible in the absence of cen-
tral institutions for making and applying rules and how the
unity and persistence of such a framework can be accounted
for. But we have yet to consider a number of objections to
the practical conception that arise within an essentially pur-
posive view of international society as based ultimately on the
existence of shared ends, interests, and values and a desire
to pursue them in concert, and of international law as the
product of this coincidence of desire and the instrument of
its realization.! International law, it is argued, is an expres-

! The objections with which T am concerned in the present chapter ques-
tion whether the practical conception can provide an adequate account of
the character of international law. Another kind of objection, that shared
beliefs and purposes are a necessary condition for the existence of interna-
tional legal order, is considered in the concluding chapter.
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sion of will, not usage; it is the servant of this will, n‘ot i'ts
master; and it can have no authority apart from its utility in
furthering the ends it is intended to serve. .

Such doubts have been most forcefully expressed in recent
years by a number of American writers on ‘inte‘rnatio-na] lawl—
above all those who have expounded the “policy-oriented ju-
risprudence” of Myres S. McDougal and his colleagues and
students at Yale Law School—by Soviet and East European
theorists of international law, and by those who have at-
tempted to articulate an international jurisprudence respon-
sive to the presumed interests of the new states. Although
diverse in origin, motivation, and style, all these attempts to
specify the true character of international law are ur.nted by
their rejection of the distinctive features of the pracpcal con-
ception. In particular, these views share a propensity to re-
gard international law as an instrument of sharec! substantive
purposes, and an insistence (which may take a variety of fm:ms)
on the relative independence of states from the obligations
imposed by general rules. In addition, the argume-nts th:-it are
advanced to support these conclusions are sometimes linked
to a repudiation of the preoccupation with rules'and con-
straints that is said to characterize the traditional view of law
as a body of rules. The common conclusion to Whl.Ch the-se
various arguments lead is that the practical conception of in-
ternational society is largely irrelevant to the conduct th in-
ternational relations and to the actual place of international
law in world affairs because it misconstrues the character of
international law and indeed of law as such.

RULES AND RULE-SKEPTICISM

The present study continues a long-standing tradition .of
speaking of international law as a body of rules. Oppenhelm
was merely repeating what had by the end of the nineteenth
century become a stock expression when he suggested thfﬂt
“Law of Nations or International Law (Droit des gens, Vol-
kerrecht) is the name for the body of customary and conven-
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tional rules which are considered legally binding by civilized
States in their intercourse with each other.” Most subsequent
definitions, although less quaint, do not depart significantly
from this formulation. “International law,” wrote Hackworth
in 1940, “consists of a body of rules governing the relations
between states.” “International law consists of a set of norms
prescribing patterns of behavior. . . .”* These and similar def-
initions of international law do indeed vary in significant ways,
but they vary along a limited number of dimensions. Inter-
national law is said to be a body (set, system, or other ardered
arrangement) of rules (norms, principles, procedures, or
standards) that regulate (govern, prescribe, or guide) con-
duct. Despite terminological variations, the concept of 2 rule
is central to all such formulations.

The proposition that to identify law with rules is to adhere
to an unnecessarily limiting conception of law is one of the
main contributions of the American legal realists during the
first half of the present century. The realists sought to shift
attention from the law conceived as a body of rules abstracted
from the activity of making and applying rules to that activity
itself. Law, they suggested, could not be rightly understood
so long as it was regarded as a body or system of rules: They
called upon legal scholarship to pay greater attention to the
legal process: a complex and in many ways disorderly conge-
ries of decisions, actions, practices, and arrangements in which
the work of the courts held an especially important place.
And, as legal scholarship was supposed to pay more attention
to the actual conduct of judges and other participants in the
legal process, it followed that it should make greater use of
the theories and methods of the social sciences. The famous
slogans of the realist movement—such as Holmes's “the life
of the law has not been logic: it has been experience,”S or
Llewellyn's “what officials do about disputes is . . . the law

t International Law, 1.3

¢ Digest of International Law, 1:1.

* Coplin, Functions of International Law, p 7
® Common Law, p. 1.
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itself "®—are epigrammatic expressions, and of course exag-
gerations, of this point of view; their purpose is to get us to
look at law in a new light. These suggestions are no longer
revolutionary, or even particularly controversial, although they
have had less impact in the field of international law th.an
elsewhere. But they are not necessarily incompatible with
traditional ideas of law as a certain kind of rule-governed ac-
tivity or practice. It is only insofar as realism te.nds to the
conclusion that rules of law do not exist that it raiscs a chal-
lenge to one of the central postulates of the practical concep-
tion of international law.

The view that rules of law do not exist, and that what ?ve
think of as legal rules are no more than attempts to ge_ner.allze
about the decisons of various public officials ar’l’d iﬂStltllthl‘l?,
is commonly referred to as “rule-skepticism.” The latter is
not, however, a single unified doctrine, but rather a collec-
tion of quite diverse propositions not all of which are com-
patible with one another, and some of which' are qllnte false.
For present purposes we might usefully distinguish three
versions of rule-skepticism.

The first and most acceptable is one that arises out of the
realists’ concern with legal education and reflects their con-
clusion that what textbooks and other written materials ide:n-
tify as the rules of particular areas of law are, on closer in-
spection, no more than crude and often mistaken efforts to
formulate abstractly the much more complicated and ever-
changing considerations embodied in legal practice. The point
of this form of rule-skepticism is not that there are no rulfzs
of law, but that the textbook rules are not the rules tha.t in
fact account for the decisions of judges and other officials.
This suspicion of textbook formulations was soon ex?ended tlo
the written opinion of judges. A well-known expression ?f this
point of view can be found in Justice Cardozo’s reconsidera-

tion of the rules of manfacturer’s liability in MacPherson v.

8 Bramble Bush, p. 9.
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Buick Motor Co.,” in the course of which he argues that the
actual rule of earlier cases bearing on this issue cannot be
deduced from the written opinions of the deciding judges but
only from the actual pattern of the decisions themselves. To
speak of law as a body of rules may be misleading to the
extent that it implies that rules of law are identical with the
verbal formulations of them appearing in textbooks and judi-
cial opinions. But there is otherwise nothing in this mild ver-
sion of rule-skepticism that is incompatible with the tradi-
tional view of international law as a body of rules. Indeed, to
characterize this body of rules as rooted in the customary
practices of states and as a distillation of these practices is
simply another way of emphasizing the insight of the realists
that rules are corrigible attempts to formulate statements of
legal practice.

A second and somewhat stronger version of rule-skepticism
appears in the suggestion that tatk of rules is misleading be-
cause the law consists not only of rules but also of other sorts
of standards that are not properly called rules. A number of
legal theorists have noticed, for example, the importance in
certain contexts of distinguishing between “rules” and “prin-
ciples.” According to this distinction, “rules” are standards
“precisely determining what shall take place upon a precisely
determined set of facts,”® whereas “principles” simply add
weight on one side or the other. Rules are criteria of decision
framed in such a way that, if the factua) conditions they stip-
ulate are met, then the rule governs the decision, and other
rules or reasons for deciding the dispute another way are ex-
cluded from consideration. If two rules conflict, one or the
other of them must be regarded as inapplicable in the im-
mediate circumstances and the decision wholly determined
by the other, whereas conflicting principles are capable of
being reconciled through compromise.® The point, taken by
itself and apart from any implications for legal theory that

7217 N.Y. 382, 111 N.E. 1050,

8 Pound, Introduction to the Philosophy of Law, p. 56
® Dworkin, Taking Rights Seriously, pp. 22-28,

191

TR e 2o




INTERNATIONAL LEGAL SYSTEM

may be thought to follow from it, is unexceptionab]e.] But
nothing in the view of law as a body of rules need imply an
insistence on rules in a narrow sense that w0}11$1 exclude prin-
ciples as part of the law. On the contrary, it is usual to ‘;em};
ploy the term “rule” in an inclusive sense to rfsfz.er to (?t
rules and principles. It is certainly one of thel: dlstmgmshm'g
aspects of the practical conception of int.ern‘atlonal law ctlhat it
emphasizes the rich variety of rules, principles, proce ures,f
standards, precepts, customs, routines, and otber sorts o
practices accepted by the international commum.ty af‘ld con-
stituting its common law. The tradition of regalrdmg interna-
tional law as a body of rules is one that d'oc?s indeed, as1 'th-e
legal realists protest, sometimes lead to‘a rigid f.md unrea 1153t1c
conception of the actual character of international law. But
this is an incidental rather than an essential defect of the tra-
iti conception.
dlt’;fl)ll::lobjectign to talk about rules is perhaps inspired .by t:e
mistaken belief that rules are prohibitions, together w.1t¥1‘t e
sound conviction that there is more to law than prohibition.
But, as Hart and others have emphasized, many rules are
permissive, either because they expressly permit :an.act 0111'
else because by not forbidding it they tacitly permit it. 'Si'll
other rules define and thus constitute new forms (')f activity
and empower both private persons and public (?fﬁc1als to en-
gage in legally defined and protected undertakings. T'he tr;—
ditional terminology of obedience that is used to dfascr-lbe the
relation between law and those whose conduct is (in part)
based upon it is unfortunate because it impl(?s Ithat 'law (ior?-
sists only of rules that either require‘or‘ prohibit a_lctlon.ldt bls
misleading to say that we obey permissive rules; it would be
more accurate to say that we act on, take advantage cif, or
avail ourselves of them.!® The suggestion that the ter‘m con-
formity” be used to cover both obedience to and ‘?ctltip on a
rule is perhaps a good one, for "nonconfor¢1ty_ implies ac-
tion on some other basis and not necessarily disobedience.

10 Hart, “Kelsen’s Doctrine of the Unity of Law,” p. 185.
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To the extent that it identifies rules with prohibitions, then,
rule-skepticism labors under a misapprehension and gives rise
to objections that cease to be persuasive if we allow that the
term “rules” can be used broadly to refer to several different
kinds of standards of conduct.

Another misapprehension is the notion that rules com-
pletely and unequivocally prescribe particular acts, and that
particular acts can always be clearly identified as compatible
or incompatible with a rule. This may explain the charge that
a conception of law as rule-based association is rigid. But in
the application of rules there are always circumstances to be
considered, distinctions to be made, ambiguities to be re-
solved, borderline cases and novel situations to be classified,
disputes concerning jurisdiction to be settled, pleas of justi-
fication and excuse to be accepted or rejected, and an indef-
inite number of other doubts, qualifications, exceptions, and
considerations to be taken into account, Moreover, when rules
are expressed in verbal form, a degree of uncertainty arises
from the fact that the language in which they are expressed
can be vague (there is a “penumbra of uncertainty "' sur-
rounding a settled core of meaning) or ambiguous (because a
word may have more than one settled meaning). Because of
these features of language, rules are to some extent indeter-
minate, and because no verbal formulation can anticipate all
possible circumstances and contingencies they are necessarily
incomplete.!? On the other hand, although these complexities
mean that rules cannot uniquely determine particular acts, it
does not follow that rules are completely indeterminate. Al-
though rules do not provide unequivocal answers to all puz-
zles they do provide tentative answers to many puzzles, and

although they cannot unequivocally prescribe or forbid par-
ticular acts they do delimit ranges of conforming and noncon-
forming conduct. The attempt to identify the precise scope

‘1 Hart, “Positivism and the Separation of Law and Morals.” p. 607.
2 On the relation hetween law and language, see Hart, Concept of Law,

pp- 121-132, and Twining and Miers, How to Do Things with Rules, pp. 110-
128,
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and meaning of a legal rule always creates an impression of
disagreement and confusion, for our adttention is directed to
the areas of uncertainty and away from the common ground
that is taken for granted. But the context of interpretive con-
troversy is always interpretive agreement; the possibility of a
dispute concerning the meaning of a rule in a marginal case
presupposes agreement concerning core cases, for without that
there would be no rule to be applied to the doubtful case.
The strongest version of rule-skepticism is that which in-
sists that law cannot be understood as a set of standards at
all, but consists of conduct itself. The point here is not that
judges and officials apply various sorts of legal standards other
than rules, but that all legal standards are so embedded in
and inseparable from the actual conduct of lawmakers, judges,
and administrators as to be incapable of satisfactory statement
apart from a detailed description of their decisions and the
circumstances in which they are made. This is an amorphous
doctrine, itself open to a number of interpretations. Accord-
ing to one interpretation, law is a “decision process” througl’l,
which shared “values” are articulated and common “policies
deliberated. A legal system is not a structure of rules but a
process of bargaining in the course of which agreed policies
evolve through the continual exchange of claims and counter-
claims. From this it follows that legal theory should focus on
the actual, observable phenomena of this process and not on
mysterious abstractions (“rules”). This manner of speaking does
in fact capture an aspect of law that the traditional terminol-
ogy sometimes causes 1s to neglect. But it goes too far in its
suggestion that the law consists of whatever outcomes emerge
from the activities of public officials. The view that there is
no law apart from what officials decide is indeed self-contra-
dictory, for the very idea of an official presupposes rules ac-
cording to which public offices are created, their lawful in-
cumbents identified, and the scope of their jurisdiction
delimited. Even more questionable is the identification of law
with the activities not only of officials but of everyone pow-
erful enough to affect the outcome of important decisions.
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The study of law at this point becomes a kind of sociology.
All the conceptions that have long characterized both the
practice and the study of law—"rules,” “duty,” “right,” “va-
lidity,” “authority,” “office,” “jurisdiction,” and many others—
are either abandoned or reinterpreted in wholly descriptive
or predictive terms. The result is a conception of law that
leaves out the idea of standards of lawful conduct. The realist
urge to debunk the received notions of jurisprudence and to
substitute for them a supposedly hardheaded and scientific
empiricism thus culminates in a new dogma that is as blind
to the distinctive character of law as any of the doctrines it is
intended to replace.

The truth is that law consists both of conduct and of stand-
ards of conduct, and it is therefore misleading to stress either
at the expense of the other. The rule-skeptic is certainly cor-
rect in arguing that one cannot state the rules embodied in
legal activity without paying attention to the ongoing practice
of those involved in that activity. But the converse is also
true: one cannot describe legal activity apart from the rules
implicit in it. To speak of a legal system as a body of rules
does not exclude consideration of it as an activity, but rather
points to what is surely a characteristic feature of law: that it
is an activity defined and governed by rules and one in which
the effort to discover, clarify, and make explicit rules of con-
duct is regarded as supremely important.

The distrust of commonly employed words and concepts
that is characteristic of rule-skepticism is sound, but it needs
to be supplemented by criticism of the new theoretical vo-
cabulary to which legal realism has given rise. It is not likely
that eschewing the word “rule” is going to solve the problem
of how to talk and think about law. The new vocabulary either
misses the dimension of legal activity to which the term “rule”
refers or else it implies the existence of such a dimension
while avoiding explicit analysis of it. Those who reject “rule”
as rigid or metaphysical sometimes prefer a word of sociolog-
ical origin like “norm” for its presumed freedom from these
defects. That word seems better adapted to the program of
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creating a descriptive and predictive science of law. Whereas
the term “rule” implies a standard of conduct to which the
members of some group are expected to conform, even if
they do not in fact conform to it, a norm—in this descr.iptlve
sense—is a generalization about regularities obser\:‘ed in the
actual conduct of particular persons. But the term “rule” can
also be used descriptively, just as there are contexts in which
“norm” is used in the sense of a standard.!® This ambiguity,
which indeed pervades the language of human conduct, re-
flects the fact that most human activity is defined, shaped,
and guided by standards of one sort or another. o
The conception of rules repudiated by the rule-skeptic is a
straw man. Although examples of the view of law as a body
of rules in the sense condemned by the skeptic are easily
found, it hardly follows that to speak of law as a body of rules
is necessarily to speak in this sense. Language pro.videfs a
helpful analogy. It does not follow from the fact that linguists
refer to rules of phonetics or syntax that the speakers of a
given language are to be regarded as consciously and consci-
entiously applying precepts of correct speech. All that is
claimed is that their speech reflects the tacit application of
standards capable of being expressed as rules, most of which
the average speaker would be completely unable to state. It
is one of the remarkable features of language that speakers,

15 See Chapter 1, n. 3. Legal theorists are sometimes urged to spez.ik of
“practices” rather than “rules” as a way of breaking the grip of the ?xcesswe]y
formal intellectual habits that are believed to have hampered jurlsprude.nce
in the past. Instead of confronting us with ontologically awkwa_.rd questions
such as “Is the rule that cousins cannot marry part of the Russian legal sys-
tem?” it leads us to raise altogether more sensible and answerable questions
such as “Under Russian legal practice, are cousins permitted to 1:na.rry?
(Dworkin, “"Comments on the Unity of Law Doctrine,” p. 206.) Wl}ule. such
a manner of speaking may well correct certain unfortunate tend?ncws in the
language of “rules,” it should be noted that it does not at all d|spens_e with
the idea of standards of conduct and therefore has little in commen with the
more extreme forms of rule-skepticism that seek to confine disc.c'n}‘rse :?lfout
law to descriptive and predictive statements about “behavior,” “decision-
making processes,” and the like.
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exercising the competence represented by their tacit knowl-
edge of linguistic rules, can produce novel combinations of
phonemes, words, sentences, and other linguistic units that
are correct in the sense that they conform to the underlying
rules that account for the patterns of speech in a particular
linguistic community, Furthermore, the range of expressions
that are linguistically correct in a given situation is vast. The
rules of a language do not require its speakers to say partic-
ular things, for there are always in any situation an indefinite
number of possible utterances that are linguistically correct.
There is nothing rigid or mechanical in the conception of lan-
guage as rule-governed in this sense. Nor does thinking of
languages as rule-governed mean that one’s conception of lan-
guage is necessarily static, another frequent claim of rule-
skepticism. Continuous change is in fact one of the more
striking features of language, as it is of many other rule-gov-
erned human activities. The rules of a language are continu-
ously affected by the manner in which they are applied in
practice. No rule of a language is immune from alteration as
a result of the linguistic performances of its speakers.

The term “rule” is a convenient shorthand for the variety
of practices, principles, procedures, and other considerations
that underlie and account for legal conduct and are essential
for legal discourse. To speak of law as a body of rules is a way
of expressing an understanding of law as rule-based conduct
and of focusing attention on the standards of conduct implicit
in the legal practices of a community. It does not commit the
legal theorist to the view that law involves the conscious and
mechanical application of precise, completely specifiable, ab-
solutely determining, and unchanging criteria of conduct. Rules
of law, as of language, are used and applied tacitly as well as
explicitly, creatively as well as mechanically, skillfully and in-
eptly, correctly and incorrectly. Like linguistic rules they
cannot avoid being altered by the manner in which they are
applied in the particular performances of officials, advocates,
scholars, and citizens. And, just as linguistic rules can be looked
at both from the perspective of the speaker as standards of
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correct usage and from the perspective of the linguistic theor-
ist as generalizations about linguistic conduct, 50 legal rules
can be regarded both normatively and descriptlvely: These
are evidently all points to which rule-skepticism wishes in
one way or another to call attention; but, to the extegt tha't it
rejects all talk of rules and insists on reducing the discussion
of law to statements about behavior, legal theory founded on
rule-skepticism must fall back upon an impoverished vocab-
ulary in which generalizations about legal cond}lct are em-
phasized at the expense of attention to the relation between
conduct and standards of conduct.

Law AS AN INSTRUMENT OF SHARED PURPOSES

Rule-skepticism is closely related to the view that law is a
means or instrument for facilitating the pursuit of she,a,red pur-
poses. I shall refer to this view as “instrumentalism.” It com-
prises both the analytic or descriptive argument t.hat law is,
by definition or in fact, an instrument for the pursuit of shareg
purposes and the normative argument that law should be' use
and regarded as such an instrument. For the rule-skeptic the
essence of law is to be found not in rules of conduct but
rather in conduct itself: in the “legal process.” Instrumental-
ism describes this process as one through which agreelnt?nt
is reached concerning the purposes to be served by collect?ve
action and through which policies are devised for further.m.g
these shared purposes. The legal process includes all activi-
ties that contribute to the identification of shared values, the
articulation of shared purposes, the pursuit of common inter-
ests, and the implementation of agreed policies. Whereas the
rule-skeptic questions the identification of law with T’ules_, the
instrumentalist attacks the idea that law consists primarily of
formal limits within which people must act. According to the
instrumentalist the law is not a set of constraints on the pur-
suit of substantive ends but rather an instrument of that pur-
suit. Instrumentalism thus questions the most central and
distinctive claim of the practical conception of international
society and international law.
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There are many versions of instrumentalism in interna-
tional law, just as there are of rule-skepticism. Most, how-
ever, share certain common characteristics. Most regard shared
aims and interests, rather than the observance of constraints
imposed by common practices and procedures, to be the ba-
sis of international association. In Eastern Europe, for exam-
ple, relations among socialist states are officially regarded as
governed by principles whose authority is derived from their
contribution to the end of preserving socialism. The sover-
eignty of socialist states is therefore limited by this superior
purpose, which justifies their existence. A socialist govern-
ment is free to determine how the ends of socialism can be
best promoted for its own people. In other words, it is con-
strained by the duty not to hinder these ends, either inter-
nally or in other socialist countries. The international law gov-
erning relations among socialist states must reflect and serve
the common interests of the socialist community. ¥ Similar
arguments, though postulating other ends, are made outside
the socialist community.

Another characteristic of instrumentalist theories of inter-
national law is their tendency to draw very indistinet lines
between law and policy. Because law is a means of furthering
shared aims and interests, it is largely coextensive with poli-
tics. Law and politics become aspects of a single process
through which values are authoritatively allocated and collec-
tive decisions reached.’s Finally, such authority as law pos-
sesses derives from its adequacy as an instrument for the pur-

¥ These arguments, sometimes called the “Brezhnev Doctrine,” have been
invoked by the Soviet Union to justify the suppression of deviations from
socialist orthodoxy in Hungary, Czechoslovakia, and Poland. This could not
be done without overriding the constraints of general international law on
armed intervention.

% Thus traditional—that is, noninstrumental—conceptions of law are erit-
icized for assuming, wrongly, that law is “autonomous” and “separable from
community processes.” (Falk, Status of Law, p. 14.} In the more extreme
versions of instrumentalism adjudication becomes a kind of bargaining in
which no distinction is made between the common interest and the common
good and respect for forms and procedures is regarded as merely one interest
to be weighed against others.
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suit of shared purposes. These three central propositions of
instrumentalism in international law—that the law is a means
of furthering shared purposes, that it is a process scarcely
distinguishable from politics, and that the authority of the
bargains that emerge from this process depends ultimately on
their relation to the pursuit of shared purposes—reflect an
essentially purposive conception of international society.
Although instrumentalist arguments can be found through-
out the literature of international law, they have been put
forward with particular fullness, vigor, and influence in t.he
work of Myres S. McDougal.' Like the realists of an earlier
generation by whom he has clearly been much inﬂu‘enceé!,
McDougal’s aim is to create a descriptive and predictive sci-
ence of the legal process that can serve as a basis for choosing
and implementing policies intended to promote shared pur-
poses. The task of jurisprudence has usually been held to be
the clarification of legal rights and duties, although since Ben-
tham there has been a tendency to make room within juris-
prudence itself for reflections on policy (“the principles_ of
legislation”) that have traditionally been regarded as fallm’g
within the province of politics rather than law. McDougal.s
conception of jurisprudence requires not only that the tradi-
tional separation of law and politics be abolished but also that
jurisprudence include sociological inquiries designed to de-
scribe and explain the process through which the important
decisions for a society are made. Such a descriptive science
is required if policies are to be rationally devised and. pur-
sued. This conception of jurisprudence echos the conviction
of earlier realists such as Pound and Llewellyn that the dis-
cipline of law should become a kind of social engineering aimed

t6 Despite the vast volume of writing produced by McDougal and.his co!-
laborators during the past two decades, the relatively early synthesis of his
instrumentalist theory of law in Studies in World Public Order (1960) re-
mains of fundamental importance. A number of studies in international legal
theory are assembled in McDougal and Reisman, International szw Efsays.
There is a good bibliography of materials by and about McDougal in Reisman
and Weston, Towerd World Order and Human Dignity, pp. 579-583.
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at promoting the realization of socially desirable ends on the
basis of a sound descriptive science of law.

The view that jurisprudence has a descriptive as well as a
normative dimension is no departure from a more traditional
understanding of its character and aims. What is novel is the
uniting of a particular conception of science with an instru-
mentalist reinterpretation of the normative character of law.
Legal science works within its proper sphere when it confines
itself to describing, explaining, and predicting legal behavior
such as the decisions of judges, whereas law should devote
itself to using the propositions of legal science for the achijeve-
ment of substantive policy goals. Conversely, if the pursuit of
goals is at the heart of the legal enterprise, the lawyer cannot
be content with the traditional task of identifying and apply-
ing rules, for rules are mere abstractions that provide no suf-
ficient basis for explaining and predicting actual conduct, Le-
gal science must broaden its focus to include the study of
“social and power processes” if it is to succeed in predicting
conduct and evaluating the consequences of alternative poli-
cies.!” “The problem-solving tasks with which the legal scholar,
adviser, and decision-maker are faced can be most success-
fully managed in the ‘process’ frame,”!8

It is thus a central premise of McDougal's conception of
jurisprudence that theory and practice are closely linked and
that the form of this linkage is an instrumental one. In ap-
proaching the traditional problems of legal practice—those of
legislation, advocacy, dispute settlement, administration, and
counsel—the lawmaker, judge, lawyer, and legal scholar are
all to proceed in much the same manner. The first step in
legal analysis is to clarify the goal or goals that it is the object
of policy to achieve. Although these goals might presumably
have any substantive content, McDougal often writes as if
there existed some internal connection between the policy-
oriented approach to jurisprudence and commitment to a par-

¥ Studies in World Public Order, pp. 164-165.
' “World Constitutive Process of Authoritative Decision,” p. 78.
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ticular set of goals that he identifies as promotion of a “world
order of human dignity.” Once the goals of policy are deter-
mined, the next step is to examine relevant events and trends
from the perspective of their implications for the realization
of the chosen goals and seek to understand why the present
state of affairs is as it is and not as one would like it to be. It
is at this stage that the ideas and methods of the social sci-
ences are most important for the legal analyst. On the basis
of the relevant data and theories, the analyst attempts to pre-
dict what the future will be like if various alternative courses
of action are pursued. Finally, a policy to further the chosen
goals is formulated, and this policy becomes the basis of ac-
tion in the form of decisions, judgments, interpretations, or
advice. Applied to international law this conception of juris-
prudence leads to the conclusion that the proper function of
the international lawyer is to estimate future developments
and identify alternatives that will promote the goal of human
dignity.!?

With the clarification and pursuit of values elevated to the
position of a central concern of jurisprudence, the instrumen-
talist is confronted with the problem of deciding which values
are to be clarified and served by legal science and the legal
process. McDougal's proposed solution to this problem is a
kind of utilitarianism. Natural law is rejected as a source of
values: value clarification is not to be confused with the “an-
cient exercises” through which natural law thinking achieves
the “transempirical derivation” of values. The values to be
served by law are to be discovered by empirical study of the
values that people actually hold. Moral values are “preferred
events, social goals,”® and value clarification is “goal think-
ing.” The preferences discovered by empirical inquiry, which
McDougal summarizes under the comprehensive rubric of
“human dignity,” are not arbitrary but rather the result of a
systematic clarification of “community values.” The ration-

1 Studies in World Public Order, p. 39.
 Ihid., p. 53.
21 “International Law, Power and Policy,” p. 183,
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ale for making the promotion of human dignity the ultimate
goal of international law is thus that the set of values it rep-
resents are in some sense empirically founded: an interna-
tional jurisprudence devoted to the creation of a world order
of human dignity is one that “harmonizes with the growing
aspirations of the overwhelming numbers of peoples of the
globe™ and “is in accord with the proclaimed values of human
dignity enunciated by the moral leaders of mankind.”?2
Despite these claims to the universality of the values to be
served by international law, it is obvious that not everyone
shares these values. This is in effect acknowledged by Me-
Dougal’s exclusion of the values of those to whom he refers
as “totalitarians” from the category of human dignity. This
exclusion reveals that one of the motives underlying Mc-
Dougal’'s commitment to policy-oriented jurisprudence is a
desire to combat the threat to liberal democracy posed by
fascism and communism. “The policy task of a free society is
to put its own distinctive value-variables into practice and to
control the factors that condition their attainment.”® The
enemies of liberal democracy conceive government as an in-
strument for the promotion of a certain conception of the
good—one that is in fact mistaken and evil. Therefore those
wh(’)’ are committed to “human dignity” and “democratic val-
ues  must use the resources of government and law to pro-
mote the conception of the good embodied in their own val-
ues. In particular they must attempt to create a world order
in which the ideological diversity of the present system is
replaced by ideological uniformity, for “a society of human
dignity presupposes a high degree of unity as to goal val-
ues. "™ This identification of law with the promotion of a par-
ticular set of substantive purposes would appear to leave little
room for the traditional conception of international law as a
framework of rules within which the divergent policies of di-
verse states might be reconciled, irreconcilable differences
= Studies in World Public Order, p. 39.

% Thid., p. 61
% Thid., p. 35,
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tolerated, and coexistence made possible. There is no re-
sponse in McDougal's writings to the argument that free‘d?m,
as an aspect and consequence of the rule of law as tradition-
ally conceived, might be threatened by the very instrumen-
talism he defends. The circularity and arbitrariness of the
proposed “value clarification” is also overlooked. The cla-nri_ﬁ-
cation of values is supposed to be a purely empirical activity
uninfluenced by preconceived moral principles, but at the
same time certain values are excluded from the empirical can-
vas because they are morally offensive. The contradiction is
evident. Policy-oriented jurisprudence must be guided by
values that are neither transcendentally derived nor, Mc-
Dougal’s own evidence and arguments suggest, univeltsal].y
shared. In the end, therefore, the value of human dignity is
simply postulated. '
McDougal attempts to provide an account of how the unity
of values presupposed by a world order of human dignity might
be reconciled with the actual diversity of human values re-
flected in the states system by arguing that consensus on v:.a]—
ues is shaped by the international legal process. “Community
policy” for the promotion of shared values is the prod,l’lct of a
“world constitutive process of authoritative decision.”® This
is essentially a bargaining process in which differences are
reconciled, areas of common interest explored and delimited,
and mutually satisfactory policies agreed upon. Conformity
with the bargains struck in this ongoing process is ensured by
the interests of states, which are served by their agreements
and by their power to retaliate against violations of these
agreements.?® Clearly something like the bargaininz'g process
McDougal describes is central to international politics, an'd
results from time to time in agreement, and sometimes in
nearly universal agreement. But this agreement does not nec-
essarily represent a consensus on values: on the contrary, it
often reflects no more than an agreement on procedures, con-

3 Ibid., pp. 169-171.
% Ihid., p. 168.
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ditions, limits, and restraints on the pursuit of divergent val-
ues. Nor does the ability of states to reach agreement about
various matters of mutual concern mean that they have reached
consensus in support of the value of human dignity as con-
ceived by McDougal's policy-oriented jurisprudence. The
outcome of the “world constitutive process of authoritative
decision” is not necessarily a policy for the promotion of shared
values, much less the particular value of human dignity. The
expression “community policy” is in fact merely a label, and
a rather misleading one, for whatever combination of inter-
ests happens to be served by the bargains and cooperative
arrangements of states at any particular historical moment.
In collapsing the traditional distinction between law and
politics, McDougal's analysis erases a number of other dis-
tinctions often thought to be characteristic of legal order. The
term “decision,” for example, is used to refer both to the
judgments and choices of participants in the international le-
gal process and to the outcome of this process. The term “de-
cision maker” applies to several distinct offices and roles: those
of the administrator, the legislative assembly, the cabinet,
the court, the diplomatic conference, the legal scholar and
occasionally even the legal adviser or advocate. “Authorita-
tive” decisions are not those that have been authorized by
the appropriate rules, but rather those that are effective. Us-
ing this terminology McDougal portrays international law in
ways that resemble the familiar and accepted picture of the
international legal system as a decentralized one in which le-
gal rules are interpreted and applied largely by states and in
which the authority of these rules is ultimately dependent
upon their general acceptance as reflected in general state
practice. McDougal's analysis thus seeks to clarify just those
aspects of international law that have puzzled other observers
and, although it eschews the traditional vocabulary of inter-
national law by refusing to speak of “rules,” it arrives at
conclusions that superficially resemble those of more conven-
tional accounts. But the gap between policy-oriented juris-
prudence and the analysis of international law as a body of
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rules rooted in the customary practices of states and consti-
tuting a framework of formal restraints governing their rela-
tions with one another is nevertheless profound.

McDougal’s reinterpretation of the idea of dédoublement
fonctionnel illustrates this gap.?” It is not that this reinterpre-
tation is mistaken as an account of international politics, for
in this respect it is indeed illuminating. But as an account of
the character of international law it is unsatisfactory because
it dispenses with the distinctions between rules and interests,
making and applying law, and authority and efficacy upon
which law, as a mode of association distinct from one gov-
erned wholly by considerations of interest and power, rests.
McDougal’s version goes like this: Certain national officials
make authoritative decisions affecting both their state and the
international community. Their role in the international sys-
tem is thus a double one. As representatives of a state they
make adversary claims, but they also serve “as authoritative
decision-makers of the general community” because they are
engaged in “prescribing and applying inclusive policies for all
states.”?® To the objection that state officials cannot make de-
cisions that are authoritative for other states because they re-
flect parochial rather than community interests, McDougal
responds plausibly that their double role discourages these
officials from advancing claims that, if generally accepted, might
prove inconvenient in the future, and therefore that the in-
ternational decision process operates in such a way to reject
idiosyncratic claims and decisions.? But despite certain re-
semblances between this account and Scelle’s concept of dé-
doublement fonctionnel, the two in fact have little in com-
mon. According to Scelle, national officials apply both domestic

and international law. But officials, according to McDougal,
do not apply law. They make and implement policies. Their
double role requires them to balance the interests of their
own state with the interests of the world community as a

¥ On the concept of dédoublement fonctionnel see Chapter 7, n. 14, above.
® Studies in World Public Order, p. 171.
# 1hid., p. 174.
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whole. It is therefore misleading to suggest, as does Falk,
that McDougal builds on Scelle, for the latter argues only
that national officials apply the law of both their own state
and the international community, not that their decisions “serve
the interests” of both. On the contrary Scelle argues that the
primacy of national interests forecloses the possibility of im-
partiality in the application of international law by state offi-
cials. McDougal thus departs from Scelle both because he
substitutes an account of politics for the latter’s account of
law and because he replaces Scelle’s pessimism concerning
the prospects for impartial decision making in the double role
with an optimistic account of these prospects.

The gap between McDougal's instrumentalism and the
practical conception is also evident in his treatment of the
topic of administrative and judicial discretion. Because it is
committed to promoting particular substantive purposes, pol-
icy-oriented jurisprudence gives much more scope than do
more orthodox views of law to the discretion of those who
interpret and apply international law. Where there is disa-
greement about whether to comply with what is asserted to
be a legal obligation, or concerning how a contested rule should
be interpreted by a government, judge, or legal scholar, it
should be settled by choosing an alternative that is reasonable
given the situation and goals of the relevant decision makers.
In deciding such matters the administrator, judge, advocate,
or scholar must take account of a variety of factors that bear
on the implications of the decision, for there are no precise
rules to be applied. Rule-skepticism is thus an integral part
of policy-oriented jurisprudence. International law consists not
of rules but of “complementary principles” (such as “freedom
of the seas” vs. “maritime jurisdiction” or “military necessity”
vs. “humanitarianism”) that must be balanced in any partic-
ular decision.® To imagine that policy decisions are governed
by rules is to be blind to the substantial discretion that deci-

® Legal Order in a Violent World, p. 81.
M “Ethies of Applying Systems of Authority,” p. 223.
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sion makers in fact enjoy and are supposed to exercise on
behalf of community goals.

This analysis leads McDougal to reject the traditional ap-
proach to treaty interpretation.? The international lJawyer or-
dinarily relies on canons of interpretation that give primary
weight to the text of a treaty as evidence of the intentions of
the parties to it. McDougal's view, in contrast, is that the
interpretion arrived at by this method is not to be given effect
if it is incompatible with the goal of “public order.” The dan-
ger in this view is obvious. Given the number and diversity
of those who have occasion to interpret treaties, together with
the extremely vague content of the notions of public order
and human dignity that McDougal puts forward as the ulti-
mate grounds for decision, the consequence of such a doc-
trine of treaty interpretation is to permit the interpreter so
much discretion as to undermine the institution of treaty
making. McDougal's proposal is far more radical than the ar-
gument that rules of law must often be balanced against other
sorts of considerations in making decisions. According to this
proposal considerations of policy determine not only the ob-
servance of legal rules but their very content. The legal de-
cision becomes a matter of balancing a number of policy con-
siderations against one another, with considerations embodied
in legal rules having scarcely any independent significance.
McDougal’s view of treaty interpretation thus reveals another
facet and implication of the identification of law and politics.

The attempt to ward off the most extreme consequences of
the doctrine of discretion underlying this view of treaty inter-
pretation by relying upon reasonableness as a standard is al-
most certain to be futile in a system as diverse and unstruc-
tured as that of international law. Such a standard can help
to secure consistency and uniformity in a legal system only
where there is substantial agreement among those responsi-
ble for carrying on the customs and traditions of the law. As

2 Sae McDougal et al., Interpretation of Agreements and World Public
Order, and the critical review of it by Fitzmaurice, "Vae Victis, or Woe to
the Negotiators!”
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a criterion guiding the interpretation and application of law,
reasonableness can avoid leading to extreme flexibility and
discontinuity only if there is substantial agreement concern-
ing what is reasonable. Furthermore, such a criterion can serve
to advance some particular value, such as human dignity, only
to the extent that there exists agreement with respect both
to the meaning of that value and to the decisions that are
reasonable when evaluated from the perspective of a concern
for it. Given the diversity of beliefs, values, purposes, and
interests that must be reconciled by international law and
that affect the manner in which it is interpreted and applied,
the states system would seem to be among societies least likely
to be successfully governed according to so open-ended a
conception of legal reasoning.

Instrumentalism attacks not only the formalism of tradi-
tional international jurisprudence but also the very idea of
international association on the basis of common rules, of which
formalism is merely a (sometimes distorted) expression. There
is indeed a sense in which instrumentalism, if carried to its
limits, is corrosive even of association on the basis of shared
purposes. Rules cannot serve as an instrument for the
achievement of shared purposes unless those united for the
joint pursuit of these purposes are willing to defer to rules.
Part of the rationale for having rules is that they record and
preserve the results of past decisions. In making decisions we
allow our judgment to be guided by rules because we under-
stand that it is impossible to consider afresh every factor that
would have to be taken into account were we to refuse to
accord rules any special weight and because we realize that
without some shared procedures and reliable agreement
nothing whatsoever can be accomplished. And where agree-
ment on ends is lacking there is the additional consideration
that deference to common rules provides the only basis of
association and coexistence.

By making shared purposes the ultimate basis of interna-
tional association, instrumentalism both underestimates the
importance of rules for the pursuit of shared purposes and
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ignores the importance of common rules as the only conceiv-
able basis for the relations of those pursuing different and
often incompatible purposes. Moreover, it fails to take ac-
count of the fact that cooperation to further shared purposes
presupposes agreement at the level of procedure that can l_)e
drawn upon in making and implementing agreements. It fails
to grasp that the pursuit of shared purposes itself presupposes
acknowledgment of the authority of common practices and
rules according to which cooperative agreements can be cre-
ated, altered, interpreted, and preserved.

CONSENT AS THE Basis OF LEGAL OBLIGATION

The instrumentalist view of how international law should be
interpreted and applied implies a theory of legal obligation
according to which states have a duty to observe,-as law, 9nly
those considerations that are consistent with the pursuit of
their own purposes. The instrumentalist approach to‘:obliga—
tion is thus a version of the view (which I shall label “volun-
tarism”) that the only source of obligation is consent. Plolicy-
oriented jurisprudence ends in voluntarism in eiTeF:t, if not
by intention, because the criteria according‘to which those
who apply international law must interpret it are so vague.
In place of the often uncertain standards embodied in com-
mon rules, policy-oriented jurisprudence proposes to rely on
even more uncertain notions like public order and human
dignity, together with a permissive conception of interpret‘ive
discretion. The result is a theory of legal obligation accordn.lg
to which the obligations binding on a state are those that its
officials determine are compatible with the goals of public
order and human dignity as they interpret them.

These views strongly resemble earlier theories of consent
or autolimitation, according to which states have obligations
under international law only because they have voluntarily
incurred them and continue to regard themselves as bound
by them. The basis of international obligation is, aCC?rdmg to
such theories, a consent to be bound that may be withdrawn
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at any time. This view rests in turn upon a particular under-
standing of state sovereignty according to which the will of
the state is the ultimate source of legal obligation. Sovereign
states are “independent beings, subject to no control, and
owning no superior,” from which it follows that “a state is
only bound by rules to which it feels itself obliged in con-
science after reasonable examination to submit. . . .”® This
point of view, common in all countries in the nineteenth cen-
tury, was developed most fully by German writers around the
turn of the century into the claim that the only limits on the
conduct of a state were those that it imposed on itself, and
furthermore that the state might at any point alter those lim-
its unilaterally. Hence the terms “auto-" or “self-limitation.”
The view that the basis of international legal ubligation is
the consent of states to be bound by particular rules of inter-
national law reappears in the view of Soviet and East Euro-
pean writers that treaties are superior to custom as a source
of international law. More is meant by this than that treaty
making is now the most important method of creating new
rules of international law, an opinion that is shared by many
Western international lawyers. Custom is defective because
it is only an imperfect expression of consent. The basis of
obligation in international law is the will of states, and this
will is more directly and clearly manifested in treaties than
in custom. In place of the traditional view that rules of cus-

- tomary international law are presumed to bind a state unless

it has specifically opposed the rule in question in word and
deed from the very start, Soviet doctrine substitutes the view
that the rules of customary international law reflect tacit
agreements among states and are thus binding only on those
states that are parties to these agreements.® Like treaty rules,
the rules of customary international law bind only states that
have in some way indicated their acceptance of them. The

% Hall, Treatise on International Law, p. 4. Hall does not, however, sub-
scribe to the extreme version of autolimitation, according to which the con-
sent to be bound may be unilaterally withdrawn at any time.

M Tunkin, Theory of International Law, pp. 124-125.
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effective difference between the traditional and the Soviet
view is that according to the former a state must prove tl?at
a customary rule is not binding on it, whereas in the Soviet
view the burden of proof is on those trying to show that a
state had accepted a customary rule where it denied that ac-
ceptance. '

%he view that a state is bound only by rules to v;fhi.ch it has
given its consent also leads to the argument that existing rul‘es
of international law are not binding on “new states”—that is,
states that have not participated in the creation of a rule be-
cause they were not in existence as states when the m}le came
into being. It is evident that existing treaties do flot b?nd such
states for the straightforward reason that treaties bind only
those states that have explicitly accepted them. A new state
is in exactly the same relation to a treaty predating its exist-
ence as an existing state that is not party to the treaty'z. A-nd
if it is argued that certain treaties (such as those creating in-
ternational organizations possessing international status arfd
immunities, which all states are obligated to respect) d.o in
fact have legal consequences affecting nonsignatorit?s, still it
can hardly be argued that a newly created state was in a more
privileged position with respect to escaping such conse-
quences than an existing state that was not a par'ty‘ to the
treaty in question. It is therefore true, but onl'y trivially so,
that new states are not bound by treaties to which they have
not given their consent. '

The main burden of the voluntarist argument, of course, is
that customary international law is not binding on new sta.tes,
either, without their consent. “The Statt,a’s will is the l')amf; of
the binding force of a customary norm.”® Because this view
allows for the expression of tacit consent, it really covers a
spectrum of opinions ranging from the argufnent th.at a new
state is free to reject any rule of customary international law
in effect at the moment of its creation to the ml.lch more

moderate position that entrance into membership in the so-

» Bokor-Szegé, New States and International Law, p. 63.
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ciety of states signifies consent to existing rules of customary
international law. But even this most moderate version of vol-
untarism implies both a fiction (that by assuming responsibil-
ity for their foreign relations states indicate an intention to be
bound by international law) and an inconsistency (that new
states may exercise more discretion than existing states in
deciding whether or not to conform to customary interna-
tional law). The idea of tacit consent is a fiction because a
new state is in fact automatically bound by customary inter-
national law as a consequence of having achieved the status
of statehvod. Merely to exist as a state and to have regular
dealings with other states is to recognize the authority of at
least some of the existing practices and rules embodied in
customary international law. The inconsistency follows from
the fact that the rules of customary international law create
rights as well as obligations affecting new states. The volun-
tarist view of legal obligation, however, cannot explain why,
if a new state is free to ignore a rule of customary interna-
tional law in its relations with an existing state, the latter
should not be equally free to ignore the rule in its relations
with the new state. Only if the rule in question is regarded
as a general rule of international law rather than as a kind of
tacit agreement between the two states, can this inconsis-
tency be avoided.® The view that new states are not auto-
matically bound by customary international law entails the
view that there is no such thing as a general international law,
that all international law is the special law of states that have
consented to it
All these theories share the premise that the obligations of
international law are binding on states only to the extent to
which they share similar values, interests, and purposes. In-
ternational law is regarded simply as the product of the com-
mon will of states as it exists at any moment, giving rise to
obligations only to the extent that such a common will can be
identified. But if the basis of obligation is the common will,

% Sgrensen, “Principes de droit international public,” p. 46.
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then any rule of international law ceases to be binding on a
particular state as soon as it decides that it no longer wishes
to be bound by it, for in that case there is no longer any
common will uniting that state with the others. What the
doctrine of autolimitation achieves by allowing states unilat-
erally to determine how they will be bound by the common
rules, policy-oriented jurisprudence achieves by allowing state
officials to interpret international law according to their own
conception of the common will. The freedom or discretion of
the state, on either version of voluntarism, is manifested not
only at the point of law-creation (a state is free to determine
the obligations to which it will submit itself) but also at the
point of law-application (a state is free to interpret and apply
the law in such a way as to determine for itself the scope and
meaning of its legal obligations in particular situations). Con-
sent, in other words, is required not only in the creation but
also in the application of international law.

Such an understanding of legal obligation rests upon two
confusions. The first is a confusion between two senses in
which an agreement (for example, the agreement to submit
to a rule) can be said to be voluntary: on the one hand that
the agreement is entered into freely, and on the other that it
may be terminated at will. To deny the latter proposition is
not to say that states have no part in the making of interna-
tional law. On the contrary, they make it both by explicit
agreement and by what they do—provided encugh of them
do it consistently and so make a practice of it. But that inter-
national law may be said to be voluntary in the first sense
hardly supports the proposition that it is therefore voluntary
in the second, and indeed to hold the latter is not merely to
deny the binding force of both treaties and custom but to
display a complete failure to understand the idea of obliga-
tion. To say that a state is at all times free to ignore the
general rules of customary international law or the specific
rules embodied in the treaties to which it is party says noth-
ing about the specific character of international law: it is an
admission that, whatever may be claimed to the contrary,
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states are in fact related to one another on the basis of interest
rather than law. The freedom of states to terminate treaties
is clearly limited in a variety of ways and must be limited if
treaties are to have any significance. The point of a treaty,
like that of a contract or promise, is precisely to limit the
freedom of the parties to it by placing them under an obli-
gation that is not easily terminated by a unilateral decision.
To regard all agreements as terminable at the will of one of
the parties defeats the point of making them in the first place.
The second confusion in the voluntarist view of legal obli-
gation is between the way in which an obligation comes into
being and the basis of its authority. With respect to legal
obligation specifically, the confusion is one between the method
of creation of a law and the source of its validity. A particular
legal rule may be created by an act of legislation or agree-
ment, but it is valid—if it is valid—within a particular legal
system only because of the existence of other rules that spec-
iy that the rule thus created shall give rise to legal obliga-
tions. The failure to appreciate this point vitiates even the
least extreme versions of voluntarism in international law, such
as Triepel's, according to which international law represents
the “common consent” of the two or more states.?” According
to this view the source of international obligation is not the
will of any individual state but the joint will of at least two
states. Thus, a treaty can be terminated by the agreement of
those party to it, but it cannot be terminated by a single party
acting unilaterally. Such a view, however, is incapable of ex-
plaining how the common consent of states can give rise to
international obligations, for it fails to explain how will is con-
verted into duty. The practical conception of international law,
on the other hand, does provide the needed explanation: the
common will of states, as manifested in international agree-
ments, can have legal effect because there already exist rules
of customary international law according to which becoming
party to a treaty shall have this effect. The practical concep-

* “Rapports entre le droit interne et le droit international,” pp. 82-83.
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tion helps us to see that a voluntaristic theory of international
legal obligation necessarily results in paradox: if an agreement
can be terminated unilaterally, then it creates no obligations;
if it cannot, then the obligation it creates must be based on
something other than consent alone, namely on rules of a
more fundamental character that spell out the meaning and
consequences of agreement.

The theory of common consent is also unable to provide a
coherent account of the obligation to conform to customary
international law. The theory explains the binding force of
customary international law in terms of the fiction of tacit
consent. Even if we accept this fiction as plausible, it would
still be necessary to discover rules according to which the
tacit consent implied by state practice could give rise to legal
obligations. Now either these rules are binding independ-
ently of the consent of states, which is excluded by hypothe-
sis, or they are binding because they are the product of con-
sent. But if the latter, then we must postulate still more
fundamental rules . . . and so on, ad infinitum. These diffi-
culties can be avoided only by dropping the assumption that
the obligation to conform to customary international law must
have its source in consent.

International association on the basis of common rules pre:
supposes acknowledgment of the authority of the commor
rules. The defining feature or criterion by which we may rec.
ognize the existence of true legal order in the relations o
states is their deference to considerations embodied in au-
thoritative common rules. To be related as subjects of a com-
mon body of law states must acknowledge the independent
authority of this law or, which is the same thing, acknowledge
its rules as obligatory. And this in turn has a number of im-
plications. It means for one thing that judgments concerning
whether or not the rules serve purposes that are considered
to be desirable, however relevant they may be to the creation
or revision of rules of law, are irrelevant to the question of

whether or not they are authoritative and obligatory. Where
the considerations embodied in the common rules clash with
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other considerations, the latter must give way; to hold other-
wise is to abandon the rule of law in favor of some other kind
of relationship. What distinguishes international law from other
modes of international association is that the considerations
embodied in it are understood to override other considera-
tions. This much is implied by the very idea of association on
the basis of common rules rather than on some other basis
such as shared purposes.

The absence of law-creating and applying institutions in the
international legal system has made the concepts of interna-
tional legal authority and obligation particularly elusive. But
these circumstances are not the main reason for the difficulty;
they merely compound a difficulty that pervades jurispru-
dence and political theory in general. The notion persists that
there is some mystery about the correlative ideas of authority
and obligation that can only be dispelled by explaining the
authority of rules, and the obligation to conform to them, in
other terms. Only if we can locate the sources of authority
and the bases of obligation in something outside the law, it
has been thought, can any satisfactory account of these con-
cepts be given.

The demand for some exogenous account of legal authority
and obligation can take one of two forms. The first amounts
to a demand for an explanation in broadly empirical or causal
terms of how some are able to command and others obliged
to obey, or of why those subject to a particular system of law
obey its rules. Such inquiries may explain why legal rules
have a particular content, help us to understand the motives
for obedience, or suggest factors that promote conformity with
law. But they cannot replace discussion of law in its own in-
ternal language of rules, rights, obligation, and authority. To
think that such inquiries can account for legal authority and
gbligation is to confuse what are sometimes referred to as the
material sources” of law and legal obligation with the formal
sources of legal validity. The two sorts of inquiry are differ-
ent. It may be, for example, illuminating to discover that the
origin of the principle of freedom of the seas is to be found
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in the fact that the maritime powers were for several centu-
ries able to enforce a regime of the high seas advantageous to
themselves, but such an explanation of this part of the law of
the sea cannot by itself answer questions concerning the va-
lidity of the principle and the rights and duties of states ac-
cording to it. N

The gap between the internal perspective of the participant
and the external perspective of the observer has sometimes
been thought to have been bridged by a second kind. of ex-
ogenous approach, one that is concerned with ques'tmns of
authority and obligation from the internal point of view but
that finds the answer to these questions in a moral realm
outside the law. On this view, the formal sources of leg.al
authority and the basis of legal obligation are discovered' in
such places as the law of nature as known through revelation
or through reason, in consent as a manifestation of the sov-
ereignty of the will, in man’s natural sociability, in humf.m
needs, in the common good, and elsewhere. That there exist
so many answers to the question of the basis of legal obliga-
tion illuminates the very predicament that the concepts of
legal authority and obligation were developed to overcome:
that, where there exists controversy over the true grounds of
human conduct, what is needed is general acceptance of a
common standard that everyone will acknowledge as supreme
in the sense that it excludes other standards in case of con-
flict. The common standard recognized as law is accepted not
because there is agreement on its truth or on the values served
by conformity to it but on the contrary precisely bECal‘lSC such
agreement is lacking. The authority of law is a substitute for
such agreement, and rules of a legal system are ther.efore
arbitrary with respect to the beliefs and values of particular
members of the society governed by it. But it does not follow
that the decision to submit to these rules is irrational. On the
contrary, it is the conclusion to an argument that, where peo-
ple disagree on matters of substance, agreement. on nflatters
of procedure and form assumes a position of unique impor-
tance.
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A society governed by law is one governed by a system of
rules whose criteria of validity are internal to the system it-
self. No exogenous account of legal authority and obligation
is either necessary or possible. Legal obligations exist be-
cause there exist legal rules giving rise to them, and not as a
result of any reasons or considerations outside the law. This
self-contained aspect of legal authority is well illustrated by
the distinction between having a legal obligation and having
an obligation to obey the law. That there is a legal obligation
to obey the law is a tautology: it merely restates the fact that
where there is law there is legal obligation. But it does not
follow from the existence of law and legal obligation that there
exists some other sort of obligation, usually understood as
moral, to obey the law. The moral question, “Why should I
obey the law?” is not one that can be answered in legal terms.
“What are my legal obligations?” and “Am I morally obligated
to meet them?” are different questions that can be answered
in different ways without logical contradiction.

The discussion of international obligation has suffered from
a failure to keep these questions distinct.® If international
law gives rise to legal obligations it is because this fact is
inherent in the idea of law and not because the rules of in-
ternational law are morally valid, expressions of the will of
states, or instrumental to the realization of desirable ends.
International law, like all law, is association on the basis of
common rules that constitute the decisive standards for judg-
ing the legal validity of claims. Legal systems do sometimes
admit considerations of morality, equity, utility, or policy as
grounds for legal judgment. In that case, however, such con-

% Brierly's well-known account of international obligation founders on his
mistaken assumption that no satisfactory account of legal obligation can be
given except by invoking moral principles. {“Basis of Obligation in Interna-
tional Law,” p. 65.) A different kind of mistake is illustrated by Schachter’s
identification of “authority” and “obligation” with “legitimacy” and “compli-
ance.” ("“Towards a Theory of International Obligation,” pp. 19-20.) The lat-
ter is yet another example of the reductionism characteristic of both Austin-
ian positivism and twentieth-century legal realism.
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siderations function not as exogenous standards but as part of
the legal system itself. The obligation to conform to interna-
tional law lies, in short, in recognition of the authority of
international law as a whole, and not on judgments of the
desirability of particular rules. Acknowledgment of the au-
thority of international law is not to be confused with ap-
proval of its particular content.
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CHAPTER 9

International Law
and International Morality

THE PRECEDING discussion has been largely concerned with
the practices and rules of the society of states regarded as
law. This is how they are usually understood by international
lawyers and by diplomats, judges, and other officials. But these
same practices figure in the judgments of many others who
know little of international law and for whom the rights and
wrongs of states and statesmen are a matter not of law but of
morality: a matter of viewing international conduct from the
perspective of a tradition, sometimes religious, over which
lawyers and politicians by no means have a monopoly and
which is indeed often opposed to the particular usages of law
and government.! Yet the legal and moral realms are inti-

mately connected in a number of ways, Each has influenced

the development of the other. Moral and legal discourse rely

upon a similar vocabulary (such as “obligation,” “justice,” and t

“rights”) and often on similar principles, reflect similar ways
of viewing conduct as comprising the acts of responsible agents,
and are often affected by similar controversies. And because
these similarities extend to international society there is a
close connection between the ideas and principles of inter-
national law and those of international morality.

! There are also those for whom international relations is a realm neither
of law nor of morals but of power and necessity. These are the skeptics—the
“deniers” or “realists,” as they are sometimes called—who think the idea of
international society is an illusion. Yet those who profess to be moral skeptics
often think and argue about international affairs in moral terms. The claims
of moral skepticism are effectively rebutted by Walzer, Just and Unjust Wars,
ch. 1, and Beitz, Political Theory and International Relations, Part 1.
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The following pages are intended to explore and c'larify .this
connection. In the present chapter I continue the dlsc_ussmn,
begun in the first chapter, of law and mora].ity as dlﬂ'erel?t
kinds of authoritative practice; consider the d},fferent wa-\ys in
which the expression “international morality” can FJE inter-
preted; and argue that international law and iflternatlo'n'al mo-
rality must be understood as related but distinct traditions of
thought and practice. The remaining chapte_rs.spe_ll out som}(j
of the implications of the practice/purpose dlstlpetlon for .bot
legal and moral discourse concerning internatlon-al re:latlons.
Because of its importance in discourse concerning mFema—
tional conduct and association, I give particular atten.tmn tF)
the idea of justice. Two chapters are devoted tc? thfe 1n'vest1—
gation of conflicting conceptions of international Jl_lstlce in the
context of disputes about the distributionlolf .50\:.:1a1 and eco-
nomic goods (Chapter 10) and about the initiation and con-
duct of war {Chapter 11}. In both chapters a pracFlcal concep-
tion of international justice is defended agamst. various
purposive alternatives and objections. The concluding ‘chap-
ter seeks to restate the theory of international law and inter-
national morality underlying these investigations and to de-
fend this theory against the argument that all internatlonz'll
association, including practical association, depends ulti-
mately on the existence of shared purposes.

MORALITY AND MoRaL CoNDUCT

The words “morality” and “moral” are used dif’fere.ntly i'n d-if—
ferent contexts, so to fail to specify the context is t(f invite
misunderstanding. The adjective “moral” once pertained to
human activity in general, to the world of human rz}ther tha.n
natural things (as in “the moral sciences”). Sonr_lethmg“ of th]i
inclusive connotation remains in the identification of “moral

with a kind of autonomy or freedom, as when we refer to
persons as “moral agents” in virture of their capacity ‘to choose
and not in relation to the evaluation of their choices. The
related word “ethics” refers in some contexts to Fhe respon-
siblities of those who are members of a profession, and in
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others to the whole realm of values and ideals guiding human
conduct. The concept of morality to be considered here is
broader than that indicated by the term “ethics” in the sense
of a professional code but narrower than that which the dis-
cipline of ethics takes as its subject matter, and verv much
narrower than the concept of human agency. Its scope may
be roughly indicated by saying that it has to do with princi-
ples or rules of conduct based on, though not necessarily
identical with, the “manners” and “morals” {in Latin, mores,
French moeurs) of a people, that is, with the generally ac-
knowledged standards of conduct by which the acts and char-
acter of the members of a particular community are judged.
A morality in this sense is an authoritative practice, and moral
conduct is conduct that conforms to its standards. Each ele-
ment of this definition requires clarification.

A morality is not, in the first place, identical with the
mores—and certainly not with the actual habits or ways (ma-
niéresl—of a people. Human beings are intelligent, and one
of the things they are intelligent about is their own conduct
and their own standards of conduct. Thus people often think
about the mores of their community, especially where they
have an opportunity to compare them with the ways of out-
siders. Such reflection and criticism leads, in turn, to the
elaboration of revised or alternative standards of conduct—
ideal standards—by which not only the conduct of individuals
but also the mores of the community may be evaluated. Mo-
rality, then, has to da not only with mores but also with moral
reflection and moral ideals. Moralities that arise from critical
reflection on customary morality often take the form of an
explicitly articulated and rationally arranged system of prin-
ciples, or code, which necessarily departs more or less no-
ticeably from the customary morality from which it is de-
rived. It is usual to mark this distinction by speaking of “social”
or “positive” moralities on the one hand, and of “critical” or
“ideal” moralities on the other.2 Moral conduct, by extension,

* Here "eritical” means thoughtful or self-conscious, not censorious. Crit-
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is either that which conforms to the relevant mores or that
which is in accord with the standards embodied in an ideal
moral code.

Most moralities are a mixture of customary and ideal ele-
ments and are characterized by tensions of various sorts that
arise from differences between the mores of particular com-
munities and moral ideals generated by critical reflection.
Moralities can therefore be distinguished according to the
manner in which these tensions are resolved. Some show a
tendency toward moral purity and perfection, a tendency that
might be displayed in the teachings of a moral reformer, in
the writings of a builder of moral systems, or in the ascetic
practices of a community of sectarian or utopian nonconform-
ists able for a time to find a niche within the larger society or
to escape from it. Other moralities are more worldly, seeking
to accommodate conflict and change through adaptation and
to resolve the tension between ideals and conduct through
compromise. Moralities of this sort often arise out of the ef-
fort to articulate minimum standards of conduct for the vast
majority of every community that is unable or unwilling to
blend life wholly to an ideal. Their principles are those of
compromise, toleration, coexistence, and mutual accommo-
dation, their methods those of casuistry, the interpretation of
general principles in the light of particular cases. Such mo-
ralities are particularly likely to develop in societies within
which there exist a diversity of peoples, and hence a diversity
of social and critical moralities to be reconciled. They are, as

ical moralities are typically linked, more or less closely, to the social moral-
ities from which they draw their inspiration. The influence of social upon
critical morality is evident even where the inspiration is almost wholly neg-
ative; Nietzschean ethics is hardly intelligible except as a reaction against the
Christian moral tradition. And no social morality is wholly inhaspitable to
and unaffected by criticism. Moral conduct is always to some extent the
product of self-conscious reflection. The mores of a community reflect both
the habits of its people and the fruits of generations of experience and re-
flection upon that experience. The distinetion between a body of mores and
a rationally reconstructed system of moral principles is therefore in part one
of degree.
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Strawson puts it, “systems—though the word is too strong—
of recognized reciprocal claim that we have on one another
as members of human communities. . . .”™ Unlike the rec-
onciliation sought by moral idealism, the reconciliation im-
plied by a common morality is sought at the level of practice.
Where a common morality takes root new customs emerge
that may, in time, themselves become the object of moral
criticism,.

The history of morals can thus be read as a story of move-
ment back and forth between moral idealism and moral real-
ism, between perfection and accommodation, between life
according to self-consciously articulated ideals and life within
a tradition of conduct. At a certain point we may find a people
governed by an accepted body of mores: its morality is a mo-
rality of custom, tied to the life of the community and shaped
largely by its traditions. Such a morality, Oakeshott has sug-
gested, is one in which moral life is “a habit of affection and
conduct” rather than the outcome of the self-conscious con-
sideration of alternatives, application of principles, or esti-
mation of consequences.? Here the responses of a person to
the exigencies of life are determined by habits acquired through
the experience of living with people who habitually behave
in a certain manner: that is, through the experience of having
been educated in a tradition of conduct and having thereby
acquired the values and tastes characteristic of the tradition.
As soon as reflection and criticism enter the picture, the fu-
ture of such a morality is rendered uncertain. It may continue
largely as a tradition into which are incorporated the results
of moral reflection and criticism, so that the tradition evolves

3 “Social Morality and Individual Ideal,” p. 117. Moralities of this kind,
Strawson suggests, may be thought of as “a kind of public convenience: of
the first importance as a condition of everything that matters, but only as a
condition of everything that matters, not as something that matters in itself”
{p. 103). A common morality is an authoritative practice that both defines
and makes possible the common good of a community and thereby enables
the members of the community to pursue their own self-chosen ends. See
Chapter 1, n. 12, and accompanying text for further discussion.

4 “Tower of Babel,” p. 61.
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without ever being radically altered, at least, not all at once.
Alternatively, reflection and criticism may bring a moral tra-
dition to the point of crisis by leading to the development of
a critical morality or moralities significantly at odds with the
tradition. A morality in which the critical element is large
tends to give rise to the self-conscious pursuit of ends or the
self-conscious formulation of rules. In either case the crite-
rion of moral conduct takes the form of an ideal abstracted
from (and in extreme cases articulated in opposition to) some
aspect of the tradition. Critical morality thus tends to become
a morality of ideals: ideal ends, ideal virtues, or ideal rules.
And, because ideals are abstractions, they are necessarily to
some degree narrow and exclusive. A community in which
ideal moralities begin to flourish may therefore become one
in which the common life is disrupted by a chaos of conflict-
ing ideals.5 The stage is thus set for the emergence of a new
morality of mutual accommodation, perhaps in the form of a
reaffirmation of the principles of the traditional common mo-
rality that have come to be challenged. Nothing guarantees
that such a morality will in fact appear. Should it do so, how-
ever, and go on to become generally accepted, a new. tradi-
tion, a new body of mores, may be said to have developed.
The stability of a morality of custom has been reestablished
to last until it, too, is undermined by the corrosion of critical
scrutiny and the articulation of new ideals.

I do not offer this account of moral change as a description
of any historical occurrence, although it may fit the historical
data at certain points. Moral change need not occur in dis-
crete stages; life according to a tradition, reflection on that
tradition, the articulation of ideals, and the attempt to live by
them may all go on simultaneously; some aspects of the moral
life of a community may be altered as a result of reflection
and criticism while others are untouched. The tides of moral
change may move simutaneously as well as sequentially, and
may either reinforce or cancel each other. Nor would I wish

s Ihid., p. 59.

228

INTERNATIONAL MORALITY

to claim, as many others have, that the kind of breakdown of
traditional forms that I am here attempting to characterize is
unique to the modern world. The breakdown of tradition is,
to be sure, characteristic of Western civilization since, let us
say, the sixteenth century, but it is not limited to it. It can
occur among any people whose traditional morality has been
disrupted by the emergence of ideal moralities, the devel-
opment of moral pluralism, and the subsequent generation of
doubts concerning the basis of association within an increas-
ingly divided community. And the recurrent solution, the in-
vention and sometimes the widespread acceptance of a mo-
rality of mutual accommodation, is one which, although
fundamental to modern secular moral and political thought,
is by no means limited to it.

Although moralities of mutual accommodation have ap-
peared at various times and places, the theory of this kind of
morality appears to have achieved its fullest and most artic-
ulate expression in modern European moral and political phi-
losophy, above all in the writings of two thinkers often thought
of as defending very different moral views, Hobbes and Kant.
We have already considered Hobbes’s suggestion that, in the
absence of agreement at the level of ideals, the most reason-
able course is to reach agreement at the level of procedure:
that is, to give up the expectation of uniformity with respect
to ideals but to acknowledge the authority of certain restraints
upon individuals in the pursuit of their several ideals. In op-
position to the sort of moral idealism that insists on imposing
its own ideals on everyone, and thus in effect denying any
distinction between the private and public realms, Hobbes
suggests a morality founded on a sharp distinction between
public and private: a morality of common rules according to
which individual ideals must be pursued within publicly cir-
cumscribed limits that all are obligated to respect. These lim-
its are derived from certain fundamental “laws of nature”®

¢ Philosophical Rudiments, 1. 2, 3; Leviathan, L 14, 15.
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that state the conditions of individual coexistence and secu-
rity and can be apprehended through the exercise of reason.

The other side of Hobbes’s analysis concerns the institu-
tional requirements for the realization of association among
individuals on the basis of common rules: a sovereign power
authoritatively to declare, interpret, and apply the positive
laws through which the laws of nature are to be adapted to
the exigencies of particular societies. It is this theory of the
state, together with his extreme individualism, that sets Hobbes
apart from the tradition of natural law. But if his moral theory
is divorced from these elements Hobbes can be seen to be
concerned with one of the tasks that occupied Jewish, Stoic,
and Christian thinkers engaged in moral reflection and criti-
cism: exploration of the idea and content of a common mo-
rality. This common morality gradually separated itself from
the mores of particular Jewish, Hellenistic, Roman, and
Christian communities, and took the form of a body of prin-
ciples binding on individuals as rational beings rather than as
adherents to a particular faith or members of a particular po-
litical community. It is a morality whose content is not, or
not only, divinely revealed, but is discoverable through the
use of reason. And it is understood for the most part to be a
morality of rules or “law”: “the law of nature,” “the moral
law,” or simply “morality.”

71 am aware that in classing Hobbes with those in the tradition of natural
law more narrowly conceived 1 am departing from the view (argued, for
example, by Strauss, Natural Right and History, pp. 166-202) that Hobbes
effected a revolutionary departure from that tradition. But Hobbes did not
challenge the traditional understanding of the law of nature as a set of prin-
ciples that could be known by reason and thus defended rationally. There is
no necessary connection hetween Hobbes’s view that peaceful association is
unlikely to be established on the basis of agreement concerning moral and
religious truth and the view of Weber, Sartre, and others that the truth of
particular moral judgments or religious beliefs cannot be defended rationally.
It is a mistake to think that modern individualist or liberal political thought
necessarily entails what is sometimes called “emotivism,” the view that moral
judgments are subjective, a matter of feelings or preference, not rationally
defensible. All that liberalism need postulate is the political fact that agree-
ment on such matters is unlikely, not the epistemological premise that moral
truth is impaossible.
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The presuppositions of morality as a body of common rules
for rational beings are explored in Kant’s ethical writings.
Kantian ethics is fundamentally philosophical in its effort to
separate the idea of morality from the contingencies of moral
conduct in particular communities and situations. Kant's fun-
damental moral principle, the categorical imperative, is in its
various formulations a way of expressing the idea that moral
conduct consists in acting in accordance with that moral law
accessible to reason. The categorical imperative does not tell
people what they must do to survive, be happy, or realize
other good ends; it helps them to identify the limits they
must respect in their efforts to achieve these ends. To pursue
an end is to seek to alter the world so as to bring it closer to
an imagined ideal world. Ideals give rise to maxims governing
the lives of those committed to them. As imperatives they
are, in Kant’s terminology, “hypothetical” rather than “cate-
gorical.” A maxim or hypothetical imperative is a rule of skill
or a counsel of prudence concerning what must be done to
promote a particular end. But these maxims do not constitute
duties and they are not moral. Duty and morality appear only
when observance of maxims is itself governed by the categor-
ical—or moral—imperative to conduct oneself in the pursuit
of one's ends in a manner that conforms to the moral law.?
The categorical imperative is not itself a rule of conduct but
a criterion or test of the moral validity of particular rules. It
expresses the common insight of many theorists of both nat-
ural law and civil association that moral conduet is defined
not by the ends sought in acting but rather by the respect
the agent shows for certain fundamental limits that together
constitute the common good of a community of individuals
who may be motivated by different beliefs, values, ideals, and
interests.®

8 Foundations of the Metaphysics of Morals, pp. 30-33.

¢ This conception of the common good is fundamental to Kant's account of
law as well as of morality. “Right is the restriction of each individual’s free-
dom so that it harmonizes with the freedom of everyone else (in so far as
this is possible within the terms of a general law). And public right is the
distinetive quality of the external laws which make this constant harmony
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Restating Kant’s distinction between hypothetical and cat-
egorical imperatives, we need to distinguish practices that are
instrumental (that is, specify procedures to be followed in
order to achieve a particular result) from those that are au-
thoritative (that is, specify procedures, forms, and limits to
be observed regardless of the substantive end pursued).’® A
common morality, or morality of accommodation, is an au-
thoritative practice composed of considerations to be taken
into account in judging and acting. Such a morality does not
itself specify the particular ends to be sought in action; on the
contrary, it presupposes and seeks to regulate the conduct of
persons engaged in pursuing their own self-chosen entlils. It
consists of standards of conduct for “individuals” or “per-
sons,” that is, for intelligent beings who may have a variety
of beliefs, values, desires, and aversions, and who are en-
gaged in a variety of projects and activities. Thus it typically
reflects in various ways, though often only imperfectly, the
idea of impartiality among persons and their ends. And it is
concerned with procedures rather than purposes, means rather
than ends, and compromise rather than perfection. Purposes,
ends, and ideals are all within the sphere of individual free-
dom: it is the duties and rights of those pursuing particular
purposes, ends, and ideals that fall within the sphere of com-
mon morality. !t

possible. Since every restriction of freedom through the ar.bitr_ary .will of
another party is termed coercion, it follows that a civil mnSt]tuthl’l‘lS a re-
lationship among free men who are subject to coercive laws, whl!e-they
retain their freedom within the géneral union with their fellows. Such is the
requirement of pure reason, which legislates @ priori, regardless of a.?l em-
pirical ends {which can all be summed up under the general he.:admg of
happiness). Men have different views on the empirical end of h.app?ness and
what it consists of, so that as far as happiness is concerned, their will cannot
be brought under any common principle nor thus under any external law
harmonizing with the freedom of everyone.” (Political Writings, pp. 7(?—74.)
This passage contains the kernel of the conception of law as a morality ‘of
accommodation that is developed in other writings, especially Metaphysics
of Morals. o

1v For a statement of the distinction between “authoritative” and “instru-
mental” practices, see Chapter L, above. -

1t The preceding account of the character of moralities of accommodation
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The expression “international morality” introduces a new level
of complexity into the discussion of morality and moral con-
duet, for to the questions concerning the character and forms
of morality so far considered we must add those that arise
when our attention is focused on relations between the citi-
zens or officials of different states. Notice that according to
the conception of a common morality just considered, some-
thing like a common morality of international conduct is to
be found embedded in international law. For international
law is a body of authoritative practices and rules constituting
a common standard of conduct for states in their relations
with one another. One must exclude as nonmoral those parts
of international law that are instrumental to the realization of
particular substantive purposes: that is, much of the special
law embodied in treaties and in the charters and regulations
of international organizations. The moral element in interna-
tional law is to be found in those general principles of inter-
national association that constitute customary international law,
and above all in the most fundamental of those principles,
such as the ones specifying the rights of independence, legal
equality, and self-defense, and the duties to observe treaties,
to respect the immunity of ambassadors, to refrain from
aggression, to conduct hostilities in war in accordance with
the laws of war, to respect human rights, and to cooperate in
the peaceful settlement of disputes. Customary international

draws on Qakeshott’s discussion of morality in On Human Conduct, pp. 55-
70. Most of Oakeshott’s book can be read as an attempt to explicate the
presuppositions of such a morality in its civil or legal aspect. But legality is
only one of the forms that a common morality can assume. Some are informal
and uninstitutionalized, resting on custom and communal sentiment or opin-
ion, while others are interpreted and applied by priests, elders, sheiks or
other custodians. Moralities of accommodation often appear as part of reli-
gion, notwithstanding the tendency of religions to connect moral principles
with theological premises and religious ideals. Two notable recent works that
seek to explore the presuppositions and to expound at least part of the con-
tent of the common morality as understoed within the tradition of natural
law broadly defined are Donagan, Theory of Morality, and Finnis, Natural
Law and Natural Rights.
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law, according to one point of view, is the common morality
of international society because it contains the authoritative
practices and rules according to which that society is defined
and the conduct of its members directed and judged.

There are, however, certain difficulties with this view. The
most obvious of these arises from the fact that there exist
other conceptions of morality from the perspective of which
customary international law appears to be nonmoral. For ex-
ample, moralities are often understood as pertaining in one
way or another to the conduct of individuals rather than groups
or organizations. One can reasonably ask, therefore, whether
the ideas of morality and moral conduct have any application
to the relations of states. It should be noticed that the issue
here is a conceptual one, not to be confused with the moral
issue of whether the provisions of customary international law
are morally justified or just.

One question to be considered is whether one can speak
of states as agents capable of engaging in conduct. The ques-
tion is in fact a special case of the more general question of
whether any group, association, or collective entity can be
interpreted intelligibly in terms of the concepts of human ac-
tion. Certainly there are instances in which to do so is to put
an unbearable strain on these concepts. To speak of the mo-
tives or beliefs of a corporation or government, in contrast to
those of its members or officials, would seem to involve sig-
nificant danger of confusion. On the other hand, it is not usu-
ally misleading to speak of the deliberations, choices, deci-
sions, acts, or policies of a collective body. It is usual and
proper in many contexts to speak of states, governments, and
government agencies as if they were moral persons, agents
whose acts can be judged by moral standards, just as in legal
discourse it is usual and proper to regard them as legal per-
sons enjoying various rights, powers, and immunities and
subject to various duties and liabilities. Perhaps the notion of
collective conduct is always an abstraction or fiction, but if so
it would seem to be an indispensable one for both moral and
legal discourse.
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Even if we accept the convention of conceiving states as
agents, however, the objection might still be made that it is
misleading to refer to state conduct as either moral or im-
moral, on the grounds that the terms “morality” and “moral
conduct” apply only to individuals. From this it follows that
the principles of customary international law cannot be moral
because they are not principles for individuals. But the as-
sumptions concerning both morality and international law un-
derlying this conclusion are unwarranted. Although it is true
that for the most part international law applies to the conduct
of states, it does in some circumstances apply directly to in-
dividuals. It includes, on the one hand, principles of respon-
sibility that bring the conduct of individuals directly under
international law: in the past, piracy, and more recently, crimes
of war, provide the main examples of individual activity di-
rectly regulated by international law. And, on the other hand,
international law has for some time been moving in the di-
rection of setting minimum standards for the treatment of
individuals by states, and thus toward the direct recognition
and protection of individual—or, as they are now often called,
“human”—rights. Thus, the claim that international law does
not directly regulate relations between states and individuals
and thus does not concern itself with individual conduct is
correct only if it is qualified to take account of certain clear
exceptions, 12

Nor is it correct to say that morality applies only to indi-
viduals. A moral tradition, even though it may be concerned
primarily with personal conduct, may also have something to
say about the acts and policies of collectivities such as the
state. Much of the just war tradition is concerned with pre-
cisely such judgments. The law of nations was originally sim-
ply natural law applied to sovereigns., We can say that it would
be wrong for one country to invade another, or that a govern-
ment ought to keep its promises, where the oughts in ques-
tion are neither prudential nor legal but moral oughts. Be-

12 See the last section of Chapter 10, below.
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cause we imagine and speak of corporate persons, we pass
judgment on them, and the resources upon which we draw
in making such judgments are often those of morality. It is
false to say that moral discourse and moral principles apply
only to individuals and that it never makes sense to speak of
the moral obligations of states. Morality consists of principles
for individuals and, by extension, for individuals acting in
concert. While it is correct to say that moral concepts and
principles apply largely and fundamentally to individual con-
duct, it does not follow that the conduct of states cannot be
judged in moral terms.

The real difficulty with the view that customary interna-
tional law constitutes or embodies an international morality
arises not from doubts concerning whether this body of law
applies to individual conduct, or whether moral principles
apply to states, but from the conviction that principles cannot
be regarded as moral unless they demand respect for the
freedom and rights of the individual. Therefore it might be
argued that, even on the definition of common morality as a
form of practical association, the principles of association rep-
resented by customary international law cannot be regarded
as moral principles because they do not adequately recognize
and protect what we have come to think of as individual rights.
The principles of international association embodied in inter-
national law are not moral, according to this view, because
on the one hand they permit governments too much liberty
to violate the rights of their own citizens and on the other
restrict governments too much from intervening to redress
the violation of individual rights abroad. Thus, to the extent
that the idea of morality is tied to the ideas of individual
liberty and rights, one may plausibly wonder whether cus-
tomary international law falls under it.

Two different responses can be made to these doubts. The
first is that there is no reason to insist, in all contexts, on
certain particular principles of individual liberty and rights as
definitive of morality. If one does, few social moralities would
count as instances of morality. One must be careful, in other
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words, to avoid confusing the question of whether the con-
cept of morality applies to customary international law from
the quite different question of the moral adequacy of that law
according to some particular set of moral standards. The frst
is a conceptual question, the second a question of moral judg-
ment. It is not necessary to demonstrate that customary in-
ternational law is above criticism in order to conclude that it
falls under the concept of morality in an important sense of
that term.

The other response one can make to doubts about whether
customary international law is properly regarded as a morality
in the narrow sense of an authoritative practice reflecting a
concern for individual liberty and rights is that customary in-
ternational law does in fact reflect such a concern. Thus it is
sometimes suggested that international law gives weight to
individual liberty by recognizing the existence of independ-
ent political communities—states—and by placing limits on
intervention by one state in the internal affairs of another. In
this way, it is argued, international law seeks to protect the
liberty of a people to govern itself according to its own laws
and traditions. The principles of state sovereignty and non-
intervention, according to this view, are based on the as-
sumption that a state is a community united through common
laws and institutions reflecting an inherited culture and shared
history. Foreign intervention is therefore presumed to con-
stitute an interference with the liberty of the citizens of a
state to live according to their own traditions and to govern
themselves. The liberty of states served by the principle of
nonintervention, on this account, is merely the liberty of in-
dividuals to live in a political community whose arrangements
have been determined without external interference.

But this “communal liberty,” as it has been called, is re-
lated only tenuously to the liberty of the individual. It is merely
one liberty among others, and is compatible with the denial
of other liberties. As Hobbes long ago pointed out, the liberty
of a political community is not the same as the liberty of its
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citizens: it is “the liberty of sovereigns, not of private men.”%

“The Athenians and Romans were free—that is, free com-
monwealths; not that any particular men had the liberty to
resist their own representative, but that their representative
had the liberty to resist or invade other people.” But it is
precisely the liberty of a people to “resist their own repre-
sentative” that critics of international law have in mind in
challenging its moral adequacy. If the principle of noninter-
vention protects tyrannical states as well as those in which
individual liberties are recognized and protected, how can
international law be said to reflect a concern for individual
liberty? The right of individuals “to a state of their own” is
unquestionably important, but it is only one among a number
of morally important liberties,

There is, however, another argument for a connection be-
tween collective and individual liberty, namely that the two
are contingently related. The principles of state sovereignty
and nonintervention reflect the consideration that, in a world
organized as a society of states, individuals have rights largely
as members of a political community—that is, as citizens of a
state. Although citizenship hardly guarantees that they will
be treated in a manner that respects their personal autonomy
or dignity, it is clearly related to such treatment. The rights
of citizenship are at least an obstacle to enslavement and mas-
sacre. Furthermore, there is a contingent connection be-
tween the international pluralism respresented by a multi-
plicity of states and individual liberty. As Gibbon and others
have argued, the alternative to a world of independent polit-
ical communities is a single universal state in which there
would be “no place left for political refuge and no examples
left of political alternatives.”5 International law therefore ex-
presses a concern for individual liberty not only insofar as the
states whose integrity is preserved by adherence to the prin-

12 Lepiathan, ch. 21.
1 Walzer, “Moral Standing of States,” p. 228,
15 Thid.
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ciple of nonintervention are those in which individnal liberty
can flourish but because it reinforces global pluralism.

I have spoken so far as if the principles of state sovereignty
and nonintervention were without exception, but this is far
from the case. Because the presumption of a connection be-
tween state sovereignty and individual liberty is not always
warranted, international law also reflects a concern for the
latter by placing limits on state sovereignty and by permitting
foreign intervention in circumstances in which this liberty is
gravely threatened. In particular, great crimes such as occur
when a government sets out to massacre a number of its own
subjects have long been recognized as justifying foreign con-
cern and action.'® International law has also traditionally in-
cluded the idea of an “international minimum standard” re-
garding the treatment of aliens by the government of the
country within which they reside. More recently it has come
to embody minimum standards governing the relations be-
tween a government and its own citizens, under the label of
“human rights.” These limits on state sovereignty constitute
a second way in which a concern for individual liberty is re-
flected, however inadequately, in customary international law.

Customary international law, then, does express a concern
for individual liberty. But because international law deals pri-
marily with regulating the relations of states with one an-
other, this concern is necessarily circumscribed and indirect.
In a world organized into states, some version of the principle
of nonintervention is required by the idea of rule-governed
relations among them. Yet the principle is not absolute. The
existence of a body of international law regulating these re-
lations does not exclude the existence of rules governing the
relations between governments and individual persons falling
within their respective jurisdictions. Such rules must, how-

1 On the scope of the principle of nonintervention see, inter alia, Mill,
“A Few Words on Non-intervention™; Stowell, Intervention in International
Law: Vincent, Nonintervention and International Order; Walzer, Just and
Unjust Wars, ch. 6; Hehir, “Ethics of Intervention”; and Wicclair, “Human
Rights and Intervention.”
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ever, be reconciled with those that are fundamental to the
idea of international society as a rule-governed association of
states, one in which a multiplicity of diverse and independent
political communities can accommodate themselves to each
other’s continued existence. It is true, as one critic of the
principle of nonintervention has argued, that “if human rights
exist at all, they set a limit to pluralism.”"7 But it is not clear
that weakening the traditional restraints on intervention, es-
pecially armed intervention, will do more to promote individ-
ual liberty than continued respect for the principle of nonin-
tervention (together with its recognized exceptions). Nor, given
the hazards of intervention, is it clear that the compromise
between state sovereignty and foreign concern embodied in
international law is as morally indefensible as it is sometimes
claimed to be.

Because customary international law reflects a concern for
individual liberty, in a manner shaped by the circumstances
of the society of states, it may be said to have moral signifi-
cance even on a fairly stringent definition of morality. How-
ever, it hardly follows that “customary international law” and
“international morality” are synonymous. The most we can
say is that the law partially embodies a morality of state con-
duct, and to that extent expresses what may plausibly be rep-
resented as a moral point of view in regard to the relations of
states. But it does not have an exclusive claim to represent
such a point of view. A morality is a particular kind of au-
thoritative practice governing the conduct of some commu-
nity: that is, containing standards according to which the con-
duct of members of that community may be judged. It
presupposes not only a community of moral agents whose
conduct is judged but also a community of judges. Now the
most striking feature of customary international law is that,
although its standards are standards of conduct for states and
statesmen, the judgments upon which the creation and ap-
plication of these standards rest are those of a specialized

17 Euban, “Romance of the Nation-State,” p. 396.
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community of international lawyers. Customary international
law is international morality as interpreted by lawyers. This
suggests the possibility that there exist other international
moralities constituted by the judgments of other communities
of judges. Clearly there exist other moralities or moral tradi-
tions that have sought to articulate standards of international
conduct. One of them is the natural law tradition as under-
stood within the Catholic church. Another, more inclusive,
international morality is to be found in the application of the
inherited concepts and principles of the entire Hebrew-
Christian moral tradition. Still another is the tradition of Is-
lam, which despite its militant origin has worked out an elab-
orate morality of mutual accommodation among separate peo-
ples both within and outside the Moslem faith.®¥ If these
traditions have from time to time in their long histories coun-
tenanced genocide, slavery, conquest, and holy war, they have
also provided the basis for self-criticism. It would appear, then,
that there exist many international moralities, each based on
the principles and judgments of a different community or tra-
dition.

These various moralities or moral traditions have in com-
mon one feature that they do not share with international
law. The latter is a distinct system of principles of interna-
tional conduct with its own sources and an identity distinct
from any other system of law. What we today call “interna-
tional law” is not only a kind of law but a particular instance
of that kind: the international legal system. The other moral
traditions, however, are not distinct systems of international
morality. Unlike customary international law, which is essen-
tially a morality of state conduct, the great moral traditions
are essentially moralities of personal conduct. As interna-
tional moralities they must to a significant extent be regarded
as personal moralities applied to the problems and taking ac-
count of the ecircumstances of international affairs. Their

”

8 Kedourie, “ “Minorities,"
Africa, pp. 33-34.

pp. 286-316, and Nationalism in Asia and
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standards of international conduct therefore reflect both the
general principles of the tradition and the specific practices,
such as those of statecraft or warfare, to which these general
principles must be adapted. For example, the morality of war
as it is understood within the Christian tradition reflects the
application of meoral principles derived from other areas of
experience to military conduct. Indeed, to put it this way is
to oversimplify, for these principles have themselves been
altered as a result of having been tested in the circumstances
of war. The theory of the just war as explored by Christian
moralists from the earliest times is tied on the one hand to
the larger structure of concepts and principles that define the
Christian tradition itself and on the other to the particular
practices and circumstances of military conduet, including those
of positive law. From the perspective of Christianity, neither
the morality of war nor international morality constitutes a
distinct and autonomous body of principles. If this is under-
stood, it would seem permissible as a matter of convenience
to speak of those parts of particular moral traditions that deal
with international affairs as “international moralities.”

I have spoken so far of international moralities in the plu-
ral. Are there any grounds for accepting the view that under-
lying the various moral traditions of different human com-
munities there can be discerned a commeon, even universal,
morality of international conduct? Historically, the argument
for a single common morality underlying the diversity of moral
traditions has tended to take one of two forms. The first is to
seek to transcend the customs of different moral communities
by abstracting general principles from particular practices. One
searches for evidence of moral agreement and locates the
common morality in principles common to various traditions.
The second is to look for some rational justification for moral
principles, apart from the mere fact. of general acceptance.
The principles of the common morality are deduced from cer-
tain theoretical assumptions concerning the nature of human
beings and their world rather than arrived. at inductively from
a survey of customs and beliefs. The moral traditions of dif-
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terent communities—and these include both social and eriti-
cal moralities—can then be seen as more or less adequate
approximations to God’s will, the law of nature, the impartial
judgments of imaginary rational beings, or whatever criterion
of right is adopted as correct. As many moralists have recog-
nized, however, generally accepted principles are not neces-
sarily rational, nor are rational principles necessarily gener-
ally accepted. Hence the recurrent appeal of an approach that
combines both forms of argument, thereby giving weight to
the reason of experience and tradition as well as to that of
analysis and argument.

No single moral tradition can claim fully to represent the
common morality of international conduct, for each is tied to
the specific practices and assumptions of those whose activi-
ties sustain it. Customary international law is bound up with
the decisions of statesmen and the procedures of lawyers, while
the moralities of the religious traditions reflect the ethical
ideals and theological premises of particular faiths. If there
does exist an international morality transcending the contin-
gent features of particular moral communities and traditions,
it is likely to be found in the ongoing conversation or dialogue
among them. Its general principles will be those that are widely
accepted and continually reaffirmed in this conversation, and
its “reason” those considerations and modes of argument that
have survived repeated critical examination.

The most articulate recent attempt to give systematic
expression to the principles of a common morality of inter-
national conduct, one that meets the criteria just suggested,
may be found in Michael Walzer's discussion of the morality
of war in Just and Unjust Wars. Morality for Walzer is essen-
tially casuistical—that is, its principles are shaped by reflec-
tion on cases.’® The chief defect of positive international law,
from this perspective, is not the lack of centralized rule-mak-
ing and sanctions so often mentioned by its critics but rather

' Walzer's conception of moral reasoning and argument as a kind of cas-
uistry is further developed in “Political Decision-Making and Political Ed-
ucation,” pp. 169-171.
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the paucity of decided cases in contrast to dome'sti‘c law. Mo-
rality has the advantage in this respect ber:‘ause 1.t is based on
the judgments of 2 much larger community qf Judge§ 'those
“men and women who are not lawyers but simply citizens.
.. In morality, as opposed to law, “we are all j\.ld‘ges. C
There may be no case law, no authoritative decisions, but
there is a long history of thinking about cases. In the course
of that history, we have developed in everydz:y moral life a
vocabulary and an arsenal of arguments. . . .”* Those \-avho
are moved to reflect on the morality of internatio‘nal relations
and war can draw upon an inherited body of “norms, c.us—
toms, professional codes, legal precepts, religious”;a;]d philo-
sophical principles, and reciprocal arranggllnents that to-
gether compose the resources of moral tradltl‘on more gefleral
than any of the particular traditions from which it is c?erwed.
To employ these varied resources in thinking abf)ut m.teIna-
tional relations and war is, as Walzer puts it, to inhabit “the
moral world.”2 It is a world constituted by arguments‘, con-
cepts, and judgments that, although not with-out a-mblgmlty,
yield a structure of principles giving it a certain ur.nty. I.t is a
world in which argument is possible because its inhabitants
employ the same moral language (although there are many
local dialects), even when, as is often the case, they want to
different things.
53); shall have soriething to say in a later chapter about Wal-
zer's account of the morality of war. For the moment I want
to focus on his theory of morality—his account of the.nature
of international morality-—-because it constitutes a partlculafly
clear and persuasive statement of the conception of morality
and moral conduct that 1 have tried to explicate a.nd defend
in these pages. It is, first, a conception of morality as con-
cerned with limits rather than ends. International morah?y is
a set of authoritative considerations governing the pursuit of

 fust and Unjust Wars, p. xiii. }

21 “Law, Morality, and the War in Vietnam,” p. 16.
2 Just and Unjust Wars, p. 44.

® Thid., p. xiil.
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self-chosen ends by individuals and associations of individuals
(political communities). It is not the task of morality to deter-
mine the content of these ends, but rather to specify how the
pursuits of different individuals and communities are to be
reconciled with one another, even in war. Moral considera-
tions are authoritative in the sense that they generally over-
ride other sorts of considerations.? For Walzer, the limits
that morality imposes on international conduct are ultimately
those derived from a conception of “human rights.”? What-
ever the adequacy of this derivation, it clearly reflects a char-
acteristically moral concern with personal autonomy or lib-
erty, understood as the freedom to pursue one’s own self-
determined ends subject only to the constraints arising from
the equal liberty of others to pursue ends of their owr.

A second notable feature of Walzer's account of morality is
his stress on moral language. A morality is to be found in the
judgments that people make about conduct, not in conduct
itself. Thus, we cannot get at the substance of the interna-
tional morality by studying the actual conduct of statesmen,
soldiers, or ordinary citizens in their relations with foreign
countries and their inhabitants.2 Moral principles are re-
vealed in what people say, in the expectations, complaints,
even hypocrisies to which they give expression when they
criticize, persuade, justify, blame, or excuse themselves or
others. Their judgments enter the realm of public discourse
only by being expressed in words, words that must be under-
stood by others if they are to serve the purpose of affecting
their judgments. Therefore the beginning of moral inquiry is

* The concept of moral authority is not something that Walzer analyzes
very closely, but it is certainly presupposed by his treatment of particular
issues, such as whether rights should be understood as ends to be maximized
or, as Walzer holds, as authoritative constraints to be respected. (“Moral
Standing of States,” pp. 222-228.) Elsewhere Walzer attacks the views of
those who are skeptical of moral authority while assuming the authority of
positive international law, (Just and Unjust Wars, p. 288, and “Law, Moral-
ity, and the War in Vietnam,” pp. $1-92.)

= Just and Unjust Wars, pp. xvi, 53-54, 133-137,

® Ihid., p. 44, :
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to study the common vocabulary of moral discourse. “My
starting point,” Walzer writes, “is the fact that we do argue,
often to different purposes, to be sure, butin a mljltua.]ly com-
prehensible fashion: else there would be no'po‘mt in argu-
ing.”" Indeed, to a significant extent, a morality is a common
vocabulary, a common language within which the nghts?‘ and
wrongs of conduct can be argued among people whose judg-
ments are not necessarily in agreement.* '

The cases and arguments that Walzer draws from a fairly

wide range of historical situations illustrate, although of course

they do not prove, the persistence of certain fundamental moral

concepts and arguments concerning warfare. A.cts of war, he

suggests, are repeatedly condemned as aggressions, interven-

tions, or atrocities, justified as acts of self-defense, self-de.ter-

mination, or lawful reprisal, and excused by appeal to notions
like military necessity and superior orders. Thus the most
obvious objection to the view that there exists 2 common moral
vocabulary—namely that no such vocabulary can be' sl}own Fo
exist—is effectively rebutted by the recurrence of 51.mllar dis-
tinctions and arguments in response to similar situations, from
Thucydides on down. If this were not the case we would be
at a loss to account for the frequency with which the argu-
ments of the past are deployed in the moral controversies of
our own time. .

A deeper objection to the conception of -internatmnal mo-
rality as a common vocabulary is that, even if such ag,reer‘nfent
exists, it is empty. “It is true,” argues one of Walzer's critics,
“that all statesmen use the same moral language. e Unfor-
tunately, from the viewpoint of moral harmony, this is mean-
ingless. A community of vocabulary is not the same thing as
a community of values. . . . Behind the common grammar

2 1bid., p. xiii. N _

% g:dmpal;e Ouakeshott, On Human Conduct, p. 63: “The cxfndmons‘ \l:rhlcl‘;
compose a moral practice” do not “compose anything so specific as a ls_ are
system of values’, they compose a vernacular language of" colloquial inter-
course.” QOakeshott recurs often to the metaphor of morality as a language;
see, e.g., pp. 59, 62-66, 78-81, and 120.
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there are competing ideological logics.”® But it does not fol-
low that because there is ideological disagreement that the
common voczbulary is empty or meaningless. A common moral
vocabulary leaves room for disagreement, even fundamental
disagreement, and indeed provides the means of exploring
the extent of such disagreement. It is certainly true that the
common language of moral discourse can be abused, even
debased, when people with very different values use it to
defend those values. This is not a problem limited to the
discourse of statesmen, for it also occurs within a political
community. The persistence of a common moral tradition
suggests that moral discourse can recover from such debase-
ment and that the tradition with which Walzer is concerned
is to a significant degree self-correcting.

Walzer’s point is that we use moral language not only to
express agreement but also to express disagreement in a way
that we hope will be both intelligible and persuasive. If the
moral vocabulary were truly empty there would be no point
in using it. Once we begin to use this vocabulary, moreover,
we are committed to a structure of distinctions and arguments
that limit the conclusions we can reasonably draw. A common
vocabulary does not completely determine our judgments but
it does constrain and influence them. Moral talk is, as Walzer
says, “coercive.”® To characterize an act as unjust, aggres-
sive, or criminal is not merely to condemn it but to do so for
particular reasons and to make claims that require particular
kinds of evidence for their substantiation. Moral concepts are
descriptive as well as evaluative; there are rules for their use
that put constraints on the kinds of arguments that they can
be used to frame. It is because moral concepts and arguments
possess a definite structure that terms like “self-defense” and
“military necessity” are not infinitely elastic: they can be
stretched, but only so far. It is because moral terms do ex-
press a core of common meaning that the mistakes and lies

* Hoflmann, Duties Beyond Borders, p. 20.
* Just and Unjust Wars, p. 12,

247



MORAL CONDUCT

of moral discourse can be exposed, gradually and with the
help of disinterested judges, for what they are.

This tendency for moral error and hypocrisy to b,e cor-
rected over time points to a third dimension of Walzer’s con-
ception of international morality: its historical and th‘erefore
general character. Moral judgments are shaped by action and
by passionate self-justification, as well as by a common ‘vogal.)-
ulary. But in the end “it is the words that are C.]e(?ISIVG in
shaping the standards by which military condl{ct is judged—
“the ‘judgment of history,” as it is called, which means the
judgment of men and women arguing until some rough con-
sensus is reached.” The common morality is based !E’l()t on
the judgments of any particular nation, church, 'professmn, or
political party but on the judgments of people in general, on
“the opinions of mankind.” To identify the common moral-
ity with the kinds of distinctions and arguments th.at oceur
again and again in the judgments that people make in differ-
ent situations is not to claim the existence of complete con-
sensus on all matters; it is to claim a partial consensus on
some matters, and, even more importantly, to describe the
character and basis of such consensus as can be shown. to
exist. It is certainly not to claim that the common morality,
even as a common language and way of thinking rather tbm
a unified doctrine, is universally accepted; there are cex:tmnly
inhabitants of the world, perhaps many, who are not inhab-
itants of “the moral world.” Nor is it to advance an irrefu'table
claim for the validity of its principles; the accumulated judg-

ments of this inclusive moral tradition are not free. from am-
biguity, prejudice, fashion, or the possibility of serious error.
It is, however, to claim for the common morality a hlgl'1 de-
gree of generality and authority and to clgim for thevjudg—
ments based upon it a character that is not idiosyr.lcratlc al?d
private”® but objective and public. Not everyone is commit-

3 Thid., p. 44.

% Thid., p. 15.

% Thid., p. 45.
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ted to a pluralist world, but everyone must live in one. The
common morality reflects an appreciation of that fact.

The common morality of war explored by Walzer is an in-
stance of what I have been calling “moralities of accommo-
dation.” Like all such moralities, it is a way of thinking and
speaking in which judgments of conduct are made on the ba-
sis of authoritative rather than instrumental considerations. It
presupposes the coexistence of individuals pursuing a diver-
sity of ends, and is concerned to define the terms of associa-
tion among such individuals in the absence of agreement on
ends. Such a morality prescribes limits, not ends. Its stand-
ards consist not of unambiguous and exceptionless rules pre-
scribing a single correct course for every contingency but rather
a structured pattern of ideas, distinctions, principles, and ar-
guments to be taken into account in reaching decisions and
making judgments.

Although there is a sense in which the idea of a common
international morality includes that of customary international
law, both ordinary usage and analytic clarity require that we
continue to refer to each by its familiar name. But the resem-
blance between the two should not be overlooked. Each is
concerned with the conduct of states as well as that of indi-
viduals, although the nature and emphasis of this concern
differs. Both are “practical,” that is, concerned with prescrib-
ing limits rather than ends. And both are customary in the
sense that they are not the outcome of deliberate acts of will
but rather the residue of innumerable particular acts and
judgments repeated with a consistency sufficient to allow a
pattern or practice to be discerned. To a significant extent
they share a common vocabulary and point of view. But the
differences between them are equally significant. Customary
international law is shaped by the judgments of a particular
community of specialists and experts and supports an elabo-
rate superstructure of positive law by which it is in turn greatly
influenced. Because international morality and international

law are founded on the practices and judgments of different
judges they inevitably differ in many details even if their out-
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look is broadly similar. One might say that they. conlstitlfte
parallel but not identical ways of conceiving and judging in-
ternational conduct.

LEGAL AND MORAL OBLIGATION

Human activity, I have argued, takes place within a matr.ix of
practices; customs, traditions, arts, techniques, laws, direc-
tions, rituals, and other guides to conduct. Some of ‘these
practices are instrumental to the achievement of p.artlcular
substantive purposes; others are authoritative, that is, to be
attended to regardless of one’s purposes. Because there are
always many different practices that have relevanf:e- for any
particular human activity, there is always the 'possﬂ:uht‘y th'at
considerations arising from different practices may pull in dif-
ferent directions. To act is therefore often to choose among
competing considerations. Where the conflict is betw.een con-
siderations derived from different instrumental practices, one
chooses to be guided by those that appear most conducive to
the end in view: one weighs the alternatives, and does the
best thing “all things considered.” Where consider.'ations de.—
rived from an instrumental practice appear to be incompati-
‘ble with those of an authoritative practice, however, such a
resolution is not so easily reached. Authoritative considera-
tions are in some sense superior to merely instrumental ones',
and are ordinarily supposed to override them; that is what it
means to say that they are authoritative. Hence the pr'oblem
of how to act when faced with an apparent conflict of instru-
mental and authoritative considerations is more acute than
when authoritative considerations are not involved. Most acute
of all are problems that arise from a conflict of different au-
thoritative practices. If in the first case one must deal with
conflicts of desire and in the second with a conflict betwefan
desire and duty, in the third one is confronted‘ with a conflict
of duties. Conflicts between considerations of law and those
of morality, where both are regarded as authoritative prac-
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tices, are therefore conflicts, or apparent conflicts, of duty or
obligation.

Our attention so far has been focused largely on conflicts
between international practices that are authoritative, on the
one hand, and those that are instrumental to the pursuit of
particular substantive purposes, on the other. But to argue
that instrumental considerations must give way to authorita-
tive ones, and therefore that in the society of states consid-
erations of international law must override those of both na-
tional and international advantage, still leaves the guestion of
how an apparent conflict of authoritative considerations is to
be resolved. Even if one accepts the conclusion that instru-
mental considerations cannot be allowed to override those
derived from an authoritative practice, one must still come to
terms with the possibility that conduct in some situations may
be governed by more than one authoritative practice, and
that these practices may contain contradictory principles of
conduct.

The character of the problem can be brought out by notic-
ing that, where a course of action is opposed by considera-
tions derived from an authoritative practice, one would be
wrong to adopt it whatever the reasons for doing so might be,
The “exclusionary reasons” provided by an authoritative rule
override other kinds of reasons.* When authoritative consid-
erations are in conflict with nonauthoritative ones, the former
are to prevail over the latter. So much follows logically from
the concepts of authority and obligation. But these concepts
do not provide us with a way to resolve conflicts between two
or more authoritative practices. Is there any general solution
to the problem of what it is right to do when two reasons,
each authoritative within a particular practice, exclude each
other? It would seem that there is not. Within a particular
authoritative practice, the considerations of another such
practice may be treated as subordinate: morally speaking, one
should take account of the law, but it is considerations of

¥ See the discussion of authoritative practices in Chapter 1, above,
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morality rather than of Jaw that constitute thc:: ultimate stand.-
ard of conduct, whereas from the point of view of the law it
is legal considerations that are decisive. What one ought to
do, one’s obligations, cannot be determined apart from sor.ne
particular authoritative practice. There _exists no (I)lyr-nplat;‘
standpoint from which the diverse principles o'f obhgatllon o
different practices can be rationalized sub specie aeternitatis.
This conclusion is often denied. Moralists commonly at-
tempt to define just such a standpoint. The.vxew that: the task
of moral inquiry is to articulate the principles of right con-
duct, all things considered, may convenientl).r be lai?eled the
“moral supremacy thesis.” According to this thesis, moral
considerations are not on the same plane as other sorts of
considerations and cannot be overridden by them. Moral con-
siderations are always supreme. Such a view is most plausible
when moral considerations appear to contradict those of mere
desire and interest. As one defender of the moral supremacy
thesis puts it, “the principles of morality are not one among
a number of competing interests and . . . cannot be‘ su'bor-
dinated to other interests. They are, ra’?her, the pn'nc:pl;:s
that govern the pursuit of all interests. 35. But obeym% the
law is subscribing to an authoritative practice, not tl‘le pur-
suit of an interest.” The moral supremacy thesis requires .that
considerations of other forms of authoritative practice besides
those of interest give way to moral considerations. o
Despite its plausibility, the moral supremacy thesis is elthe‘r
false or tautological, according to how it is interpreted. Ii? (;t
is interpreted as stating that, as the world goes, moral consid-
erations do in fact override considerations of prudence, inter-
est, or positive law, it is false. If, on the otl?er hand, the
thesis is that moral considerations ought to ovemc!e ‘a:uch ogm:r
considerations, then it is a tautology, at least if “ought” is
understood as a moral ought. For it then says no more tl?an
that moral considerations ought morally speaking to override

3 Cohen, “Morality and the Laws of War,” p. 88.
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nonmoral considerations.® Instead of a judgment from out-
side morality concerning the proper place of moral consider-
ations in relation to conduct, we have only a restatement of
the moral point of view, a reassertion from within the au-
thoritative practice of morality that the considerations of this
practice are authoritative. Judgments of obligation and right
conduct can only be made from within some body of author-
itative practice, and therefore the resolution of conflicts be-
tween different bodies of authoritative practice can only be
made from within one or another of them. If one is faced with
a conflict between morality and law, one has a choice be-
tween conduct that is lawful but morally wrong and conduct
that is morally right but unlawful. I can do the thing that is
legally right or the thing that is morally right, but I cannot
do that which is simply right without qualification. It is le-
gally right to act legally and morally right to act morally. Where
different authoritative practices govern conduct in the same
situation and cannot be reconciled, there is no criterion in-
dependent of those practices to tell us what to do. The idea
of a single coherent scheme of principles according to which
all conflicts of principle can be reconciled is a Chimera,
Practices emerge from conduct and tend to accommodate
themselves to it and to each other. The law bends to equity,
and the moral Christian is advised to render Caesar his due.
Morality does not require the existence of particular institu-
tions—contract, family, property, civil society—but where they
exist it allows for them and secks to regulate them. Legal
systems, too, support institutions by providing for the rec-
ognition and enforcement of contracts and the rules of private
associations. No authoritative practice is indifferent to cir-
cumstances. Moreover, the existence of competing authori-
tative practices is certainly a circumstance to which the mem-
bers of any community cannot avoid responding, and their
responses will be reflected in their principles of conduct. By

.providing the resources for justifying or excusing departures

% Quinton, “Bounds of Morality,” p. 136,
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from its rules, a morality or legal system manifests its ac-
knowledgment of the claims of other practices, as well as of
interest, need, and human weakness. A practice that- cangot
acknowledge such claims is in danger of rendering 1tsejlf ir-
relevant to experience through rigidity, just as one that is 'too
ready to give way may become irrelevant th'rough -ﬂ:d(:Cldlty.
By allowing weight to be given to considerations arising from
other practices, and often by adopting such considerations as
their own, moralities and legal systems work toward a modus
vivendi based on the reconciliation of competing demands.
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CHAPTER 10

International Justice

THE DISAGREEMENTS concerning the character of interna-
tional society, law, and morality with which I have been con-
cerned are reproduced in the controversy that has been going
on for most of the present century about the meaning of “jus-
tice” in international affairs. The argument has not of course
been primarily about a word, but rather about what sort of
international order would count as just and about what sort
of international conduct a just order would require of states
and individuals. At the beginning of the century those who
spoke of international justice were largely concerned with
strengthening international institutions and with the interna-
tional rule of law. The strongest expressions of this concern
are to be found in the two Hague Conferences and in the
founding of the League of Nations and the Permanent Court
of International Justice. Since the Second World War the be-
lief that international law and international Justice are closely
related seems to have weakened, although it persists in the
human rights movement and in the movement to codify cus-
tomary international law,

The arguments about the injustice of the Versailles settle-
ment advanced after the First World War mark the beginning
of a shift toward a conception of international justice as a mat-
ter of substantive benefits rather than of legality, as having to
do above all with the distribution of wealth, power, and other
goods among states. In this respect international thinking
merely reflected a tendency already well advanced in discus-
sions of justice within the state. Today, as in the 1930s, those
who speak of international justice are likely to speak of inter-
national inequality, particularly that represented by the gap
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between the haves and the have-nots, and of the redistribu-
tive measures required to rectify what is thougbt to bf,: the
injustice of this gap. In the thirties, like today,. mternatlonzl
law was depreciated, and for similar reasons: it was argue
on behalf of the have-nots of the day, Germany' and Italy,
that the international legal system protected the interests of
the ascendant powers, Britain and France, at their expense—
just as in recent decades it has been argued on behal'f' of the
disadvantaged states of Latin America, Asia, ."md Afnc.a that
the present system is one that guarantees dlsproportmnat?
benefits to the economically developed societies of the' Waest.
Revolutionary claims are once again being adYanced in .fa'tfor
of a new order that would rectify the injustices of ex1lstmg
arrangements, and in defense of “just” but legally q1.1est.mna—
ble acts such as the forcible seizure of contested territories or
the nationalization of foreign-owned economic enterprlfses. At
the same time other, and not always compatible, claims on
behalf of the liberty and welfare of the individual are being
made in the language of human rights, It is now argued th‘at
justice requires new rules of international law almeld a.t 'redls—
tributing wealth on a global scale directly among individuals
as well as among states. o
These disagreements about international ]ustlce'focu.s our
attention on two questions. The first is whether a just inter-
national order is one in which the conduct of states c'onforfns
to the common rules of international society, or one in which
wealth and power are more evenly distributed. The second
is how the claims of states and individuals are to be ba]a.nced.
Neither of these questions can be discussed fmiii'}:l]y.mt‘hout
paying attention to ambiguities in the conc?pt of justice 1t5ﬁlf
and making clear the implications of particular uses of the

term “justice.”
1 On the redistributive arguments of the thirties, see Carr, Twenty ;:ars
Crisis: for those of the seventies, see Erb and Kallab, Beyond Dependency,

and Bedjaoui, Towards a New International Economic Order.
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Conduct that disregards moral or legal limits is open to the
charge of being unjust. Such criticism invites in response an
attempt to defend the questioned conduct as just, according
to what are claimed to be the appropriate moral or legal
standards—in other words, to justify it. Arguing about justice
forces one to articulate and clarify the standards on which
one’s judgments are based. The result is a form of discourse
in which the subtleties of an authoritative practice are re-
solved into the more sharply defined configuration of explic-
itly formulated rules, rights, entitlements, duties, obliga-
tions, exceptions, and excuses.

Arguments about justice therefore tend toward the foren-
sic, even when the standards appealed to are moral rather
than strictly legal ones. As its Latin origin suggests, the word
“justice” (iustitia) stands for what is essentially a juridical con-
cept—one of a family of ideas concerned with authoritative
rules and rights (ius) and with the duties derived from them.*
The world “justice” is therefore most at home in discourse
concerning rules of morality and law that arise out of the
practices of a community and prescribe forms and limits to
be observed by individuals in their transactions and cooper-
ative engagements. Just conduct is conduct responsive to the
considerations comprising an authoritative moral or legal
practice—that is, conduct that is lawful or right.

The idea of justice, so understood, has both a positive and
a critical aspect. Just conduct is, first of all, conduct that is
lawful or right in the sense that it conforms to the standards
of a particular legal or moral practice. But because there are
many such practices, acts deemed just according to one set
of standards may appear unjust according to another. And
because there exist different standards of justice, authorita-
tive practices are themselves open to criticism. It js possible
to argue about the justice of practices and institutions as well

2 On the meaning of fus see Tuck, Natural Righis Theories, ch, 1, and
Finnis, Natural Law and Natural Rights, pp- 206-209, 228,
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as of conduct. Justice is therefore in the first instance what
might be called the “formal justice” of a rule-governed com-
munity: a condition in which the authoritative rules of the
community are consistently or impartially applied in making
judgments about conduct. A condition of this kind might,
however, permit the impartial application of arbitrary and
discriminatory rules, such as those creating rights and privi-
leges on the grounds of race or caste or authorizing arbitrary
arrest, enslavement, or genocide. The concept of justice
therefore also has a critical aspect; it allows for the criticism
of laws and institutions according to other standards. Among
these are the standards of morality understood as the princi-
ples of association among the members of a community of
intelligent and free beings—persons or individuals. Morally
speaking, laws and institutions that violate the principle of
impartiality among persons and their ends are themselves un-
just.

Justice as a moral concept thus involves the idea of impar-
tial rules as well as that of the impartial application of rules.
Just conduct, on this view, is conduct that is impartial or
nondiscriminatory in the sense that the practices and rules to
which it conforms are those of a community of juridical or
moral equals. Thus the concept of justice is not limited to
legal justice in the narrow sense of the impartial application
of positive laws, including those depriving some persons of
their status as equal members of the community. Although it
is possible that the impartial application of discriminatory laws
might meet the requirements of legal justice, it would un-
questionably violate the justice of what I have been cal]fng
practical association: that is, the application of rules according
to which the members of a community of formal equals are
related to one another in the pursuit of their own self-chosen
ends. Justice as a moral concept, in other words, means the
impartial application of rules of conduct that are themselves
impartial in the sense that they do not discriminate arbitrarily
against particular persons or ends,

Such an account of justice will strike many as too narrow.
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It is certainly true that the word “justice” as it is now ordi-
narily used refers to a wider range of ideas than that of con-
formity to authoritative rules, even to those of a community
of formal equals. The idea of justice has been stretched and
altered under the impact of instrumentalist conceptions of law
and morality, with the result that it has come to be identified
with the creation of a state of affairs regarded as good rather
than with conformity to the rules of an authoritative practice.
For the instrumentalist, justice is a condition to be achieved
as a result of action, and just conduct is conduct aimed at or
resulting in the achievement of such a condition. The justice
of an act is therefore judged according to the ends it serves:
a just act is one that serves good ends. Justice as a moral
concept, in contrast, is identified with the observance of cer-
tain constraints in the pursuit of ends; to act justly or morally
is to respect these constraints in acting, whatever one’'s ends.

The distinction can be brought out more clearly by noticing
that justice as a moral concept is not concerned to prescribe
ends but only to govern their pursuit. Justice in this sense is
not itself an end, but rather a value internal to the practices
of morality and law, one that is realized in respect for the
limits or constraints specified by these practices. These con-
straints may restrict or even rule out altogether the pursuit
of certain ends regarded as good, but if so it is not because
such ends will have been shown to be bad in themselves but
because to pursue them is incompatible with the require-
ments of a commen morality,

The manner in which the word “justice” is ordinarily used
would therefore appear to refer to two distinct ideas. The first
is the idea of justice as conformity to the considerations of an
authoritative practice, or “formal” justice; the second is jus-
tice as the pursuit of good ends, an idea that might be labeled
“substantive” or “purposive” justice. Each of these concep-
tions of justice covers a range of alternative interpretations.
Justice as a moral concept, for example, is one interpretation
of the idea of formal justice: it refers to conformity to rules of
a certain sort, namely those regulating the relations of the
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members of a community of formal equals. The idea of pur-
posive justice is also open to a variety of interpretations, de-
pending upon which substantive ends are defined as good and
upon the criteria according to which the substantive goods
thus identified are to be distributed. Utilitarian conceptions
of justice, for example, typically identify the good with pleas-
ure or happiness, and adopt some principle of maximization
as the criterion of justice. Other conceptions give particular
weight to the reduction of suffering or the provision for basic
human needs. Some purposive conceptions of justice are rad-
ically egalitarian; others understand justice to require no more
than that degree of equality represented by a minimum level
of benefits for the most unfortunate members of society. Be-
cause of its importance in debates about international justice,
I want to consider mare closely the idea of justice as con-
cerned with the distribution of substantive goods or benefits
among the members of a community. This form of justice is
commonly referred to as “distributive” or “social” justice.

Most of the discussion of international distributive justice
has focused on the question of the criteria according to which
such goods as wealth and power should be distributed in in-
ternational society. In doing so it has tended to ignore the
question of the relationship between international distribu-
tive justice and the older idea of international justice as con-
formity to the common rules of international society. This
question is clearly a particular version of the more general
guestion of the relationship between distributive and formal
justice. Three points concerning this relationship are of par-
ticular importance for evaluating how much weight should be
given to formal and to distributive considerations in thinking
about international justice.

The first is that, strictly speaking, distributive considera-
tions have no place in the concept of formal justice. Formal
and distributive justice are distinguished not by differences
regarding the criteria according to which substantive goods
should be distributed but by their different responses to the
more fundamental question of whether justice has anything
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to do with distribution at all. The concept of distributive jus-
tice is tied to a purposive conception of society and govern-
ment and has no place in discourse concerning practical as-
sociation.® Where distributive considerations enter the province
of formal justice, they do so indirectly. That is, considerations
of formal justice may require the adoption of policies de-
signed to benefit a portion of the community not because the
welfare of this portion is an end in itself but because that
portion is in a condition (for example, of indigence or igno-
rance) that bars their participation even as formal equals in
the community. Therefore, justice as a mora! concept may
require government to pursue social and economic welfare
policies as a means for securing formal justice, for example
by providing free legal services for the poor, or to realize or
protect the conditions for the existence and survival of a soci-
ety based on the principles of formal justice and the rule of
law. Public education has often been justified in this way, on
the assumption that the existence of a literate and civically
educated populace is a condition for the success of constitu-
tional democracy.

Secondly, the expressions “distributive justice” and “social
justice” are often used in ways that obscure the distinction
between rule-based association and association for the pursuit
of shared purposes. This obscurity is not an inevitable result
of the concept of distributive justice. It does not arise, for
example, when the goods whose distribution is considered
are substantive goods such as land and income and do not

% Oakeshott’s remarks on the place of distributive justice in political asso-
ciation of a purely practical kind—"civil association”—are hrief: “There is

. no place in civil association for so-called ‘distributive’ justice; that is, the
distribution of desirable goods. Such a ‘distribution’ of substantive henefits
or advantages requires a rule of distribution and a distributor in possession
of what is to be distributed; but a rule of civil association cannot be a rule of
distribution of this sort, and civil rulers have nothing to distribute.” {On
Human Conduct, p. 153.) Actual states, of course, are not pure civil associ-
ations; their governments may indeed have substantive benefits to distribute;
and questions of distributive justice may therefore arise.
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include the “moral goods” of liberty and formal equality.* Be-
cause the happiness of a community depends upon the extent
to which civil rights and liberties are protected within it, as
well as on the kind of material wealth its members enjoy, the
distinction between these two very different kinds of goods is
blurred when both are regarded as purposes to be promoted
by collective action. Thus, if distributive justice is understood
as referring to the distribution of whatever is conducive to
happiness and welfare, it is easy to slide into speaking of the
distribution of liberties and rights as well as of substantive
goods, and then into confusing distributive considerations with
those of formal justice.

Even Rawls, who deliberately sets out to devise an account
of justice that encompasses, while carefully distinguishing,
principles of formal justice and those pertaining to the distri-
bution of substantive goods, seems at times to run the two
together. It is true that his account of justice is stated in the
form of two principles, one pertaining to restrictions on lib-
erty and the second to the distribution of substantive goods,
and that exchanges between the sorts of benefits defined by
each are specifically ruled out (that is, the denial of civil lib-
erties cannot. be compensated by material advantages). But
Rawls also identifies the sort of justice with which he is con-
cerned—"justice as fairness” or “social justice’—with “the way

+ Aristotle distinguishes a form of justice that arises “in the distribution of
honor, money, or other such possessions of the state as can be divided among
its citizens.” {Nichomachean Ethics, 1130b-30.) This assumes that the state
is in possession of substantive goods to be distributed, which suggests that
in discussing distributive justice Aristotle is thinking of the state in purposive
and not purely in practical terms. According to W. D. Ross, the citizen of a
Greek state was regarded as, among other things, a shareholder in the state
understood as a kind of enterprise: “public property, e.g., the land of a new
colony, was not infrequently divided among them, while public assistance to
the needy was also recognized.” {Aristotle, p. 205.) Althongh Aristotle’s way
of speaking about distributive justice is thus ambiguous on the question of
the character of the state as a mode of human association, it is clear that the
goods to be alloeated according to the principles of distributive justice are
substantive, not moral, goods.
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in which the major political institutions distribute fundamen-
tal rights and duties and determine the division of advantages
from social cooperation.”® The premise of this way of conceiv-
ing justice is that liberty and rights are benefits to be pro-
duced and distributed by collective action, rather than con-
straints upon it,

More is at stake here than the possibly casual use of the
term “distributive.” The conception of justice as having to do
w1th the distribution of desired goods tends to undermine the
dlstlnction Rawls sets out to defend because he writes
throughout as if the state were an association of individuals
united in the pursuit of a shared end—an association whose
rules are instrumental to that pursuit, and are binding on the
associates only to the extent that their individual interests are
served. Rawls understands not only political institutions but
society itself to be a “scheme of social cooperation” among
individuals, whose rules are authoritative only to the extent
Fhat they derive “fair shares” from participating in it.¢ “In
justice as fairness,” Rawls suggests, “society is interpreted as
a cooperative venture for mutual advantage.” It is based upon

a public system of rules defining a scheme of activities that
leads men to act together 5o as to produce a greater sum of
benefits and assigns to each a certain recognized claim to a
share in the proceeds.” The principles of social justice un-
derlie the rules according to which the benefits of this ven-
ture are to be distributed. Society, in other words, is con-
ceived by Rawls in purposive terms as an associ’ation of
individuals united in the pursuit of a shared end. the produc-
tion and distribution of benefits of various kinds,.

Thirdly, the purposive conception of society that underlies
the idea of distributive justice is incompatible with the idea
of justice as conformity to the rules of an authoritative prac-

* * Theory of Justice, p. 7, emphasis added. Later on the “assignment of
fundamental rights and duties,” as well as of economic benefits is identified
by Rawls as a “distributive problem” (p. 84). ,

¢ Ibid., p. 4.
_ 7Ibid., p. 84,
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tice. It is an essential characteristic of such a practice that. its
rules are binding on those associated in terms of the [.)ractt;;:e,
regardless of the particular substantive ends tol which ey
are devoted. But where society is understood in purposive
terms, its rules cannot be authoritative unless they meet cer-
tain distributive criteria. Thus, again tc take Rawls as anfex—
ample, a person is obligated to conf(?rm to the_ lill.l]e's ot ari
organization only if the organizatiop is subﬁstantla ﬂ)lr jus acd
cording to the two principles of justice as fa.umt?ss, e sgcon
of which is a principle governing the di_strlb'utu'm ?f suusstan(i
tive goods. “Obligatory ties presuppose just mshtutlor.lsl; aln
therefore there is no moral obligation to eomp.ly with rules
that are (substantially) unjust, as measured against th('s prin-
ciples Rawls proposes. This is true even where thex:cre is gen-
eral acceptance of the rule in question. For F{a“fls, . acqn:lles-
cence in, or even consent to, clearly 1inju-st mstlt?mons oes
not give rise to obligations” because “unjust 50n:.1al arrangeé
ments are themselves a kind of extortion, even violence, an
them does not bind.™ .
cm';‘sif; tdti;)ﬁculty with all such accounts of obligation is }t,h-it
they confuse the authority of a body of common rule_s W1tt t;l $
desirability. To acknowledge the authc.)nty.f of a rule is not the
same thing as to approve it. The obllgatlor'l to confo.rm‘ to a
body of rules where those rules are the b.asxs of association is
not contingent upon approval of them, either by the person;
whose conduct they regulate or by philosopher-s. 11:1 r:ule—l_)ﬁed
association the authority of the common rt'll'es is dxstmgms? e
from judgments concerning their desirabxhty. The assfoc;}e:ceﬁ
acknowledge as authoritative both the rules in term's odw ic
they are related and the decisions of those authonzef to m:
terpret them. For if in their disputes the me:“n'.bers of adc.:ozlnv_
munity were to ignore the rules and the decisions of adjudi
cators that did not, in the judgment of each, represe:lt a
desirable resolution of the dispute, they could not be said to

® Ibid., p. 112.
9 Thid., p. 343.
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be governed by any common rules at all, but only by tem-
porary agreements. It is certainly open to anyone to judge
the common rules as desirable or undesirable according to
some external criterion, such as whether they reflect or pro-
mote a fair distribution of substantive goods or advantages,
but the authority of the common rules and the duty to re-
spond to the considerations embodied in them are not thereby
brought into question. On the contrary, evaluation of the
common rules from the standpoint of their desirability pre-
supposes acknowledgment of their authority, for without this
there are no rules whose desirability can be debated.

To identify justice with the pursuit of substantive purposes
is, in short, to call into question the authority of the common
rules insofar as they are not shaped to the realization of those
purposes. But to make the authority of the common rules
conditional on approval of the purposes they are thought to
serve is to violate one of the premises of association on the
basis of common rules: acknowledgment of the authority of
the common rules regardless of one’s purposes. Therefore, in
a community based on respect for the limits defined by au-
thoritative common rules the demand for justice is restricted
to the demand for impartiality—that is, for the impartial ap-
plication of rules that are themselves impartial in the sense
that they reflect the liberty and formal equality of the mem-
bers of the community. It does not include the demand that
the state promote as such the purposes of its members.

The objection that a formal conception of Jjustice prevents
any eflective criticism of an authoritative practice is un-
founded. Nothing 1 have said bars criticism of a practice from
the perspective of particular interests, beliefs, or ethical ide-
als, as well as from the perspective of other authoritative
practices. Certainly, one can engage in the criticism of law
without embracing the view that the authority of law, and
therefore the obligation to obey it, must depend upon the
values in terms of which it is criticized. F urthermore, one
can also criticize a moral or legal practice in terms of its own
premises, for often these are violated by the practice itself.
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It is this kind of immanent criticism that is at the heart of
constitutional argument and that is often most effective in
reforming a body of laws, while also maintaining their integ-
rity. An authoritative practice based on the premise of indi-
vidual liberty and formal equality provides its own grounds
for self-criticism when it violates these principles. Justice as
a moral concept makes fundamental criticism of moral and
legal practices possible, without making the authority of such
practices dependent upon the particular substantive ideals and
purposes of those whose disparate pursuits they seek to reg-

ulate.
The diversity of things for which the word “justice” has

been made to stand arises from the temptation to make use
of it in advancing claims that might be expressed more pre-
cisely in other terms. Among the issues raised in debates about
justice is therefore the question of the integrity of the concept
itself.1® When the concept of justice is adapted to a variety of
different uses, it no longer stands for a distinct and particular
way of judging human conduct. Every act must be under-

1 An example of social criticism that resists the temptation to appropriate
the concept of justice is provided by Marx's critique of capitalism. For Marx,
the arrangements of capitalist society are to be judged from the standpoint
of human nature, that is, according to how well they serve human needs. To
make this judgment one must abandon those critical concepts that are part
of the very way of life that is being criticized-—concepts like “legal,” “right,”
“obligatory,” and “just.” Because these concepts are derived from traditional
political, legal, moral, and religious practices, to use them is to criticize a
society in terms of its own principles. {Wood, “Marxian Critique of Justice,”
pp. 255-260, 267-272.) For a worker to demand his “rights,” to demand
“justice,” is therefore {except perhaps a matter of tactics) conservative rather
than revolutionary. In place of a criticism of capitalist society made in terms
of the capitalist concept of justice, Marx proposes an alternative critique
based on a scientific theory of what is good for man as a “species-being”
rather than as a member of this or that historical community. The concept
of justice has no place in such a theory. The consequence of Marx’s rejection
of the concept of justice and related juridical and moral ideas is thus in effect
to preserve rather than to undermine their integrity. The controversy gen-
crated by this interpretation of Marx's views on justice may be followed in
Cohen et al., Marx, Justice, and History, part 1, and Wood, Karl Marx, chs.
9 and 10.
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.stood as having both a purposive and a formal aspect—that
is, as being at the same time action directed toward some
substantive good and action relative to certain rules. Justice
as a moral concept represents one way of looking at conduct
one that focuses on it in relation to rules, and in particular il"l
relation to rules of a certain sort: those of an authoritative
moral or legal practice. This concern needs to be distin-
guished cl:aarly from a concern with what might be called the
economy  of an act,!! which has to do with the relation be-
tweeP an act and its ends. Where expressions like “moral”
and "just” are used indiscriminately to refer both to the rule-
oriented and the end-oriented aspects of conduct, this essen-
tial distinction is obscured and we are forced to ;nvent some
new way of making it. No doubt any effort to limit the word
justice” in such a way as to exclude the pursuit of substan-
tive ends would constitute a futile attempt at linguistic legis-
lation. But one can at least hope for greater clarity concerning

the precise sense in which the word is being used in a partic-
ular context.

JUSTICE IN THE SOCIETY OF STATES

Jus.ti'ce among states has traditionally been understood as re-
quiring conduct according to the rules of the society of states
reﬂected in international law and international morality. Con-
spicuously missing from the perennial debates concerning the
f:haracter of this society and the adequacy of its rules was the
issue of whether the institutions of the states system should
be responsible for the social and economic well-being of its
member states and their inhabitants. It is only in the present
century, as the states system has become increasingly organ-
ized, that the idea of international society as an arrangement
fc.)r furthering the particular substantive ends of providing so-
cial and economic benefits and redistributing global wealth
has become significant. Before these developments the issue

1 Collingwood, Autobiography, p. 149.
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of distributive justice in international relations scarcely ex-
isted. Justice, in the classical system, meant conformity to
“the law of nations” understood broadly as encompassing both
international custom and natural law. Today, the discussion
of international justice is dominated by redistributive de-
mands and attacks on international law, in part because the
states system has been transformed from a European into a
worldwide society of states whose many new members pos-
sess in various international organizations a forum for the
expression of their views. International justice has come to
be identified with reforms aimed at securing a more equal
distribution of wealth rather than with conduct according to
the common rules of international society.
It is important to understand, in assessing the implications
of this shift that the demand for distributive justice in the
society of states is not limited to transfers of wealth from the
developed states of the West to the less developed states of
the Third World. It also involves changes in the rules and
institutions of the society of states, especially, but not exclu-
sively, those most directly concerned with economic matters.
One can find in the arguments of those favoring redistribution
some extreme rhetoric, although it is not always clear how
seriously it is intended. There is, for example, the charge that
the current regime of international law constitutes an exploi-
tative order of rules created by the Western states during the
colonial period—a charge that continues to be made after
decades of participation by the new states in the international
practice upon which customary international law is based, as
well as in the renegotiation and codification of many impor-
tant areas of international law, including the law of treaties,
diplomatic representation, armed conflict, human rights, and
the law of the sea. There is also the assertion that those who
are disadvantaged by international law as it exists have no
legal or moral duty to observe the limits it imposes, that un-
just rules cannot create binding obligations.
To some extent these charges and claims are well founded,
for to some extent it is accurate to characterize the institu-
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tions of the society of states as enterprises for the promotion
of the interests of the rich and powerful. It is therefore un-
derstandable and reasonable that the disadvantaged should
Tvish to use these institutions for their own purposes. Nor is
it surprising or unreasonable that in these circumstances they
should adopt an instrumentalist approach to the question of
obligation. The attractions of instrumentalism grow when
expressions like “civility” and “the rule of law” are invoked
hypocritically to justify the pursuit of self-serving policies. In-
sofar as international institutions are indeed enterprises for
the pursuit of particular purposes, judgments of their desira-
bility and of the authority of their rules will appropriately
depe‘zn_d upon instrumentalist considerations. The rationale of
participation in a purposive association lies in the advantages
to be derived from it.

But, as I have tried to show, it is a mistake to regard in-
ternational society itself as an association of this kind. Al-
though states may decide how they will interact with each
f)ther within it (by making treaties or becoming members of
international organizations), they are members of the society
of states as such whether they choose to be or not. A state
may withdraw from the International Labor Organization, but
not from international society. A state may seek to mini;'nize
{ts transactions with other countries, but no state can partic-
?pate in international society entirely on its own terms. The
idea of society is the idea of certain shared understandings
practices, and standards of conduct. Even the most isolateci
states cannot escape the rules defining statehood, sover-
eignty, and territorial jurisdiction, and it is hard to ’imagine
any state succeeding for long in ignorning the rules governing
txieaties and diplomatic representation. A state, like an indi-
vidual, may be impatient with the rules and duties of social
existence, but it cannot escape them so long as there remains
any regular contact with others.

There are certain principles of customary international law
that are so basic that it makes sense to say that they reflect
the requirements of society in the circumstances of interna-
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tional relations. These principles include the independence
and legal equality of states, the right of self-defense, the duty
of nonintervention, the obligation to observe treaties, and re-
strictions on the conduct of war.!2 Although one may make
the authority of a purposive arrangement, such as that of a
treaty or international organization, contingent on whether or
not it is successful in serving its assigned purpose, the au-
thority of those rules that are constitutive of international so-
ciety itself is independent of any such consideration. If there
exists an international society, in the sense of a universal as-
sociation of states within a common framework of rules, it
follows that individual states are not at liberty to accept or
reject these rules at will, or to insist on their own private
understanding of what the rules require in particular situa-
tions. And this is so regardless of whether or not these rules
are advantageous, fair, or otherwise desirable. To require that
all states benefit from a rule as a condition of acknowledging
its authority is to demand the unattainable and to make life
according to rules impossible.

Deference to the limits defined by a common set of rules
means more than abandoning the proposition that the pursuit
of particular substantive goals, such as economic develop-
ment and redistribution, should override even the most fun-
damental and morally significant principles of international
association. It also means that, even if the desirability of these
rules is carefully distinguished from the question of their au-
thority and ideals of distributive justice brought forward only
as a standard for the criticism and reform of international law
and institutions, any proposed alteration must itself be eval-
uated according to the constitutional principles embodied in
international law and morality. Foreign policy in the world as
it is cannot ignore distributive considerations, for the states
system rests in part upon purposive arrangements that are

12 This list of basic principles resembles closely that defended by Rawls in
Theory of Justice, pp. 378-379. It is noteworthy that Rawly’s account of in-

ternational justice does not include principles governing the distribution of
substantive goods, although such principles do apply within the state.
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open to criticism in purposive terms. Furthermore, redistrib-
utive policies might indeed strengthen the foundations of a
rule-based international order. But that a particular redistrib-
utive proposal violates acknowledged moral limits is a consid-
eration that should tell decisively against it. A just world is a
world in which distributive considerations are subordinated
to moral ones, not the reverse.

Despite their occasionally extreme rhetoric, this seems to
be generally understood by the advocates of internationa) re-
distril,)ution. The demand for a “new international economic
order” is basically a demand that certain rules of international
law regulating international economic relations be altered to
advance the development and increase the autonomy of the
non-Western nations. It is essentially a set of proposals for
reform, and like all such proposals it presupposes the exist-
ence and continued viability of the institutions within which
the desired changes are to be implemented. The demand, for
example, that the new states have a significant voice ir; an
International Seabed Authority assumes an effective authority
whose legal powers will be generally recognized. The de-
mand for trade preferences requires a legally binding struc-
ture of trade rules into which preferential tariffs can be in-
corporated. Even the demand for exemptions from the
requirements of international law, which is often made by
representatives of the new states in treaty negotiations, pre-
supposes rules from which exemptions can be granted and
which others are required to observe. None of the changes
sought by the less developed states as part of a “planetary
bargain” with the developed states can be realized except on
the basis of an authoritative body of common rules. While it
is usual to demand that international law serve as the instru-
ment of some higher purpose such as economic development
and redistribution and that the only rules anyone has a duty
to observe are those that serve to further these ends, the
actual conduct of states suggests widespread recognitior; that
such a doctrine is in fact subversive of a common moral order.
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COSMOPOLITAN JUSTICE AND INDIVIDUAL RIGHTS

In attempting to make explicit one dimension of the contro-
versy concerning the meaning of international ju.stice, I ha-ve
ignored another: the extent to which international justice
concerns the liberty or welfare of individuals. Although, as ‘I
argued in the preceding chapter, international law as tradi-
tionally understood included a characteristically moral con-
cern for individual liberty, this concern was reflected for the
most part only indirectly in that law. Until the present cen-
tury the individual possessed virtually no status and no .rlghts
under international law. International society was a society of
states, and this meant that only states were regarded as mem-
bers of that society and as subjects of international law. In-
ternational justice, in other words, meant justice among stz}tes.
A good illustration of the way in which international law avoided
the problem of regulating individual conduct is provid.ed by
its principles of responsibility. If the citizens or officials (?f
one state injured someone who was a national of another, it
was the first state and not its citizens or officials that incurred
international responsibility, and it was the state of the injured
party that was considered to have suffered a wrong am% to
have a right to seek redress. Similarly, while a state npgh.t
appear as a litigant before an international tribunal, an m(_ll-
vidual could not. If a person wished to press a legal claim
against a foreign government, his only recourse, other tha.n
bringing an action against it in its own courts, was to have his
claim adopted by his government as its own. Only in excep-
tional circumstances could an individual advance claims or be
held responsible directly on the basis of international law.

During the present century the idea that international law
regulates only the conduct of states has come to be .chal-
lenged. The principle of indivdual responsibility under mter.'-
national law for a variety of acts is now well established, as is
the idea that the definition and protection of individual rights
is something with which international law may properly con-
cern itself. The view that states have a duty to respect indi-
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vidual rights has received even more support outside positive
international law, where a new cosmopolitan ethic based on
the moral unity of the human community seems to have es-
tablished itself. Weight is once again being given to the idea
of a universal human community and to the belief that it is
unjust to discriminate among members of this community ac-
cording to whether or not they are members of the more
restricted local communities to which we ourselves belong.
For some the plausibility of this view is bolstered by the idea
that international interdependence is rendering the division
of mankind into states increasingly irrelevant to judgments
about what is just in world affairs. In its more utopian ver-
sions cosmopolitanism regards the state system as an obsolete
institution that must be transcended and envisions a world
order in which states would cease to exercise sovereign pow-
ers and would become little more than administrative units
within an inclusive world polity. A single moral and legal or-

der would have replaced the plural order of the states sys-
tem. 12

3 A cosmopolitan ethic based on Rawlsian principles is defended by Beitz,
Political Theory and International Relations. For an example of “utopian
cosmopolitanism,” see Falk, “Anarchism and World Order.” The degree to
which cosmopolitanism is accepted in Western countries is unclear; outside
the West its appeal would appear to be small. The proposals for a “new
international economic order” contained in the Declaration on the Establish-
ment of a New International Economic Order (United Nations General As-
sembly Resolution 3201, §-VI, May 1974} and the Charter of Economic Rights
and Duties of States (Resolution 3281, XXIX, December 1974} are addressed
to the problem of achieving global justice through the redistribution of wealth
and power from the rich to the poor states. They are not concerned with
inequalities among individuals within the poor states, or with measures aimed
at internal redistribution. Thus, as Robert W. Tucker in Inequality of Na-
tions, pp. 61-65, 155-156, 178-179, and others have argued, it is not the
state-centric assumptions of the existing international order that are chal-
lenged but rather the distribution of wealth and power within it. The pro-
posals, moreover, do not seek to strengthen respect for individual rights. On
the contrary, they seek to increase the discretion of the governments of the
less developed states by relaxing the constraints imposed on them by inter-
national law to respect individual rights.
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Despite their recurrent appeal, the utopian versions of cos-
mopolitanism are neither representative of, nor essential to,
a cosmopolitan morality. Indeed, in their preoccupation with
the notion of a future world order they distract our attention
from what is perhaps the most significant element of cosmo-
politanism: that the members of the society of states have
duties toward individuals as well as toward other states. The
idea of cosmopolitan justice does not require the disappear-
ance of the state as a form of human association any more
than it requires that we abandon the family, municipality, or
private association. But it does require that the rights of in-
dividuals be respected by governments. The essential ele-
ment of cosmopolitan justice in the circumstances of the states
system is the idea of an international minimum standard to
be observed by states in their treatment of individuals, re-
gardless of whether these are their own nationals or those of
another country. The most significant task of cosmopolitan
thinking is to provide a basis for criticism of the principles
governing the conduct of states toward individuals.

International law has for some time included such princi-
ples and sought to provide for their application. One of the
most important of them is the principle of state responsibility
for injuries to aliens, according to which states are to be held
accountable for conduct toward the nationals of other states
that falls below a certain minimum standard that is embodied
in customary international law and enforcible by an appropri-
ate tribunal. But the definition and even the existence of such
a standard has always been controversial, as has the identity
of the appropriate tribunal. More recently, principles of cos-
mopolitan justice have tended to be expressed in terms of the
idea of internationally protected human rights. The idea of
human rights follows directly from the ideal of a universal
human community, for human rights are rights persons have
as members of such a community—that is, as human beings—
and not as citizens of a particular state. But nothing in the
idea of human rights rules out the possibility that the postu-
lated universal community might organize itself as a society
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of states. And if it is organized in this manner, the idea of
human rights requires that these rights be acknowledged and
respected by states. This, in turn, is most likely to occur if
human rights are given a foundation in the common rules of
conduct governing the society of states, that is, in interna-
tional law. The tendency of efforts to strengthen respect for
human rights is thus toward the creation of rules and insti-
tutions that would require states to treat all persons, and es-
pecially their own inhabitants, according to certain interna-
tionally recognized standards and that would make states
accountable in an international forum for failing to do so.

There is, therefore, no reason why the regime of interna-
tional rules conferring rights on individuals might not be greatly
augmented within the framework of the society of states and
international law as we know it. This is scmetimes denied, on
the grounds that the idea of human rights is incompatible
with the premises of the states system and classical interna-
tional law. But this is a mistake. Strengthening the interna-
tional regime of human rights would, it is true, require
changing many particular international practices and rules.
Among the more noticeable of such changes would be a re-
duction in the weight allowed to the principle of domestic
jurisdiction and therefore some alteration in the definition
and scope of intervention. Those changes would in turn in-
volve further restrictions on the traditional sovereign powers
of states. But state sovereignty would not necessarily vanish,
nor would the principle of nonintervention become irrele-
vant. International law in general and the international min-
imum standard in particular would continue to be based on
the practices and agreements of states.

International justice, then, does not exclude a concern for
individual rights. But neither does it follow that everything
that has been claimed under the label of human rights is
something that falls properly within the scope of international
morality and international law. In practical association the ideas
of justice and rights are intimately connected. Each reflects,
from a slightly different angle, the constraints of a common
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body of practices and rules. To speak of rights is to invoke
the considerations of a moral or legal practice in such a way
as to emphasize the point of view of those toward whom one
has a duty or obligation. To fail in that duty or obligation
would be an injustice o them.!4 It is the most basic and gen-
eral of these duties, such as the duty to avoid interfering ar-
bitrarily with the liberty of individuals to live, think, worship,
and associate as they choose, that we point to when we speak
of human rights. To insist on respect for human rights is to
demand that the policies and laws of a community reflect the
principles of impartiality with respect to persons and their
ends inherent in the idea of practical association. It is to judge
these policies and laws not according to their relation to the
achievement of particular substantive purposes or goods but
in terms of their relation to the common good of the com-
munity. And this common good is not an aggregate of sub-
stantive benefits to be distributed but simply the totality of
those conditions, embodied in the common rules of the com-
munity, for the pursuit by its members of their own self-
chosen ends.

Debates about the content of human rights are therefore
best understood as debates about the common good. Some
human rights, such as the right not to be tortured or en-
slaved, or subjected to arbitrary arrest, detention, or exile,
are unquestionably part of the common good. They are rights
that are implicit in the idea of persons as members of a com-
munity governed according to the principles of impartiality,
individual freedom, formal equality, and the rule of law. They
reflect what it means to be an associate of such a community.
Other human rights, such as the right.to vote, are less fun-
damental because they pertain to the contingent arrange-
ments of certain forms of political community. As such they
constitute part of the common good of some, but not all, com-

14 “The modern vocabulary and grammar of rights . . . provides a way of
talking about ‘what is just’ from . . . the viewpoint of the ‘other(s)’ to whom
something . . . is owed or due, and who would be wronged if denied that
something.” {Finnis, Netural Law and Natural Rights, p. 205.)
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munities. Finally, there are those human rights that have to
do not with the premises of practical association itself, nor
with the particular forms it might assume under variou; cir-
c_umstances, but with the pursuit and distribution of substan-
tive goods bearing only a contingent relation to the existence
of practical association. Like the idea of social justice, this last
End necessarily open-ended class of rights—usually labeled
social and economic human rights”—reflects a purposive
conception of society and raises similar issues. Although such
rights constitute part of the common good, they are never-
theless a subordinate part: substantive or external goods whose
pursuit is subject to the constraints of impartiality, noninter-
ference, and mutual accommodation that constitute the core
of the common good in any community of formal equals
Practical association disappears when respect for these con;
straints is reduced to the level of one set of social goals among

others and the common good subordinated to the pursuit of
other goods.
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CHAPTER 11

Justice in War

THE IDEA of justice in war follows from the existence of a
common good even for societies whose rnembe_rs are at war
with one another, as is often the case in the society of states.
The content of this common good is, moreover, reasonably
clear. It consists of constraints on the initiation of war and on
the conduct of hostilities once war has begun: constraints such
as the avoidance of aggression, a willingness to n.1a1'<e peace
on reasonable terms, insistence on military dlSClplln.e, and
respect for the rights of civilians, the wounded, and prisoners
of war. Thus, in war as well as peace, the content o_f the
common good it to be found in the common rule.s of .mter-
national society—that is, in the standards emb(-)dled in the
authoritative practices of international law and mternatlonﬁ
morality. It is to these rules and standards tl"lat one turns bot
in seeking to act justly and in judging the justice of past ac-
tions. Although the criteria of justice in war have traditionally
allowed the pursuit of certain ends as a lawful grm'm(-:l fqr
using force, it is a misconception to think that force is justi-
fied if it is used for a good end. An act of war,.hke any other
act, is just or unjust in relation to the conmderatlo'n's oi‘_ a
moral practice, not in relation to its instrumt?nta!‘.utlllty or
the realization of desired ends. The expression .]US.t war,
like “justice” itself, is not a general term of appr‘obatlon, but
one specific to discourse concerning the relation between
uct and rules. o
corl::liany of the perplexities raised by the idea of just1c‘e mf
international wars have to do with the character of war 1tsc?l
rather than with the specific forms it may assume m.the cir-
cumstances of the society of states. The idea of the just war
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is much older than that of the society of states, and it contin-
ues to have relevance for wars that, like civil wars, take place
outside the framework of interstate relations. Therefore a
comprehensive discussion of justice in war cannot be limited
to. the topic of war among states. My concern here, however,
is not with war in general but with the place of war in inter-
national society, and in particular with the implications of the
ideas about international law and morality explored in the

preceding pages for understanding the rights and wrongs of
war among states.

THE RIGHT TO MAKE WAR

The right of a state to make war presupposes the existence of
rules from which that right can be derived. It rests, in other
words, on the premise that states comprise a society consti-
tuted by authoritative common practices and rules. But the
right to make war also assumes that the rules governing the
use of force significantly circumscribe the liberty of states to
make war, for if the rules permit sovereigns to attack whom
they please the resort to war by states cannot be said to be
regulated. An unrestricted right of self-help places the initi-
ation of war by states beyond the reach of legal and moral
judgment. Any war that a sovereign chooses to wage becomes
a just war,

As this last is a view of justice in war that has existed
throughout the medern period, its origin and rationale are
worth considering. The ancient idea that a war cannot be just
unless it has been declared by a duly constituted authority
appears to have acquired increasing importance in the four-
teenth century as a consequence of two developments. One
was the need arising from the anarchy and turbulence of the
Hundred Years” War to control the depredations of freeboot-
ers. The other was the increasing authority of certain pow-
erful lords who claimed, as princes, to possess rights superior
to those of other nobles. One of these rights was the right to
declare war. The use of force in self-defense was recognized
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as lawful for private persons, but it did not create a legal state
of war and private persons could not ]av’vﬁjlly resort to arms
except in self-defense. Only “public war” initiated _by the au-
thority of a prince was lawful or just.! But this solutlofl, TN’thh
answered the question of how the justice of wars within the
state might authoritatively be judged, only exacerbated the
problem of determining the justice of wars among states. Each
prince was “sovereign”: a ruler without secular superior, so
far as the government of his realm was concerned. The .sub-
jects of a prince were legally constrained to use 'force within
limits imposed by a superior, but the prince himself acted
under no such constraint. .
This history should cause us to rethink our assumptions
concerning the relation between war and peace, which we
are accustomed to regard as alternatives. Organized warfa.re
against foreigners is very different from the violen‘ce that dis-
rupts a political community itself. In the late Middle Ages,
before the invention of the modern state, civil peace was rare
and unreliable. This was especially the case during the latter
part of the fourteenth century. In a society permeated by
violence, the gradual consolidation of the right to make war
in the hands of a few recognized sovereigns, who were in-
creasingly the only powers capable of enforcing it, was thus a
victory for internal peace and order. At the same tnﬁne Fhe
definition of a just war as one authorized by a sovereign im-
posed no limit on wars between sovereign states. It is Fme
that authorization by a sovereign was not the only recognized
criterion for judging whether a war was just or unj'ust,. for, as
Augustine, Aquinas, and others had argued, the justice of a
war also depends upon the ends for which, and the means by
which, it is fought. But the tendency throughout thg late me-
dieval and early modern period was toward assimilation of the
criterion of ends under the category of authorization by the
sovereign power. Only the requirement that war, once under
way, be conducted so as to spare clerics, prisoners of war,

' Keen, Laws of War in the Late Middle Ages, pp. 66-70.
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farmers, and other noncombatants continued to impose sig-
nificant limits on the conduct of war among sovereign states.
Although theologians and moralists argued that there existed
restrictions on the right of sovereigns to make war, the idea
of the just war in Europe between the seventeenth and twen-
tieth centuries was often scarcely distinguishable from the idea
of reason of state, which would appear to be its opposite.2

In the present century this state of affairs has increasingly
come to be regarded as intolerable, not only because of the
evident urgency of the need to limit war but also because the
failure of international law to limit the initiation of war is now
seen as undermining the reality of international law itself. As
J. L. Brierly argued in 1944, the absence of such limitations
is inconsistent with the idea of a rule-governed international
order. While professing to be a system of law, the interna-
tional legal system was in his view “incapable of making the
most elementary of all legal distinctions, that between the
lawful and the unlawful use of physical force.” This was not
merely a weakness, it was an absurdity: “To hold at one and
the same time that states are legally bound to respect each
other’s independence and other rights, and vet are free to
attack each other at will, is a logical impossibility.” Revival
of the distinction between just and unjust wars within the
framework of international law had come by the end of the
Second World War to be seen as an indispensable element
of the international rule of law.

This shift in an attitude toward the right of states to make
war that had prevailed in Europe for several centuries ap-
pears to have begiin during the Great War of 1914-1918. To-

2 On the transformation of just war principles into the doctrines of raison
d'état and compétence de guerre, see Sturzo, International Community and
the Right of War, pp. 181-182, Midgley, Natural Law Tradition end the
Theory of International Relations, chs. 2-6; and Johnson, Just War Tradition
and the Restraint of War, pp. 170-178. The importance during the Middle
Ages of legitimate authority as a criterion of just war is considered by John-
son at pp. 123, 150-165, 166, and 168-170.

3 Qutlook for International Law, p. 21.
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ward the end of the war the idea emerged that Gel"many was
the aggressor against whom Britian and Fra'nce, w1t¥1 'Amen-
can help, were defending themselves. Punitive provisions re-
flecting this understanding of the origins of the. war were
written into the Treaty of Versailles, and an abortive attemnpt
was made to prosecute the Kaiser for war crimes. Scholarly
interest in the idea of the just war fourished.* The next world
war reinforced the increasingly accepted view that just wars
were defensive. Among the crimes for which German‘and
Japanese leaders were held accountable at 'fhe war crimes
trials following the war were those characterized ?.t Nurfzm—
berg as “crimes against peace,” defined as tl-f; p]annmg,
preparation, initiation, or waging of aggresswn.‘ A just war,f
by implication, is one waged to resist aggression—a war o
self-defense. This identification of injustice with aggression
and justice with self-defense is reflected in the Charter of the
United Nations, which explicitly rules out the threa}t or use
of force against the political independence or territqual integ-
rity of any state, while allowing the use of forc.e in self-de-
fense.® But if the sole justified ground for resorting to armed
force is to repel aggression, much will degend on how
“aggression” is defined and on the degree to whlch-a common
definition is recognized throughout the international com-
m"}‘li:zydivision of all acts of war into two classes, those that
are aggressive and those that are defensive, suggests that
aggression is a breach of peace and self-d-efense a response to
that hreach. Yet to identify aggression with the violation of a
condition of peace is simply to push the ar%ument back a
step, from debate concerning the mearling of aggression to
that concerning the meaning of “peace.” Two distinct concep-
tions of aggression as a breach of peace are reflected in th.e
Charter. According to one conception, an act of aggression is

4 On the revival of just war thinking after the First World War, see Bull,

“Grotian Conception of International Society.'.'
5 fudgment of the International Militery Tribunal at Nuremberg, p. 3.

6 Art. 2(4) and Art. 51,

282

JUSTICE IN WAR

an armed attack by one state against another, regardless of
the circumstances and justifications attending it. The other,
taking account of these circumstances and justifications, iden-
tifies aggression with the use or threat of force by one state
against another in a manner that violates international law.
Aggression, according to the first definition, is a fact: accord-
ing to the second, which defines it in relation to standards of
conduct, it is a wrong.” In the first case, the peace that is
disrupted by war is a condition defined by the absence of
fighting; in the second, it is a condition in which disputes are
settled on the basis of common rules.

If peace is no more than the absence of fighting, then any
state that resorts to armed force commits an act of aggression.
But can peace plausibly be defined in this way? Even Hobbes’s
definition of war identifies it not only with fighting but also
with “the known disposition thereto during all the time there
is no assurance to the contrary.” To say, as he does, that “all
other time is peace” is to define peace in terms of the exist-
ence of such assurances. Peace is not merely the absence of
war but a social state in which war need not be feared be-
cause peace is guaranteed by a pact creating political institu-
tions to define and enforce its terms. (It is because there is
no state within which sovereigns are themselves united that
international relations remains, for Hobbes, a condition of war.)
Kant’s view is similar. “A state of peace among men living
together is not the same as a state of nature, which is rather
a state of war. For even if it does not involve active hostilities,
it involves a constant threat of their breaking out. Thus the
state of peace must be formally instituted, for a suspension
of hostilities is not in itself a guarantee of peace.” Peace, on

The implications of this distinction for the conception of the just war
embodied in the United Nations Charter are explored by Johnson, “Toward
Reconstructing the Jus Ad Bellum,” pp. 469-475. On the genesis and inter-
pretation of the Charter's crucial Article 2, Paragraph 4, see Goodrich et al.,
Charter of the United Nations, pp. 43-55.

8 Levigthan, ch. 13,

® Political Writings, p. 94.
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this view, is a juridical rather than a natural condition. It is
not a condition to be enjoyed whenever the fighting has ceased
but one that can only be realized and preserved through po-
litical artifice and on the basis of law.

That this conception of peace is not limited to the theories
of a handful of philosophers is suggested by the etymological
link between the words “peace” and “pact.” The former, to-
gether with the French paix, is descended from the Latin
pax, which is itself thought to have been derived fr,?m the
hypothetical Indo-European pak, meaning “to fastf:n. Othey::
Latin descendants from this root include pangere, “to fasten,
and pacisci, “to confirm an agreement.” And from thif cluste,r,
of Latin words we have the English “pact” as well as “peace.
The ideas of peace and compact are also closely related. A
peace is a compact or agreement, typically a most solen.m
legal agreement, not to fight. The medieval paces and. Fﬂe-
den, for example, were initially legal agreements establishing
certain immunities for ecclesiastical bodies in the Gothic
kingdoms, subsequently enlarged to provide legal security for
other limited spheres of life such as the home, the popular
assembly, and the highways. As time went on such peaces
multiplied, became more inclusive, and began to overlap in
jurisdiction, resulting in the development of increasingly gen-
eral and permanent systems of law.1’ Peace is disruptgd, ac-
cording to the juridical view, only when force is used in vio-
lation of the common law.

When peace is understood in this way, it is not the use of
armed force that constitutes aggression but rather the use of
force in a way that violates the rights established by a juridi;
cal or moral order. Aggression is a disruption not of “peace,
understood as the mere absence of fighting, but of “peace-
with-rights.”!! Aggression, which disrupts the peace within
which members of the society of states enjoy the rights of
political sovereignty and territorial integrity, is not a mere

19 Bozeman, Future af Law in a Multicultural World, pp. 43-44; Wright,

“Peace,” p. 490,
U Walzer, Just and Unjust Wars, p. 51.
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fact but a wrong. The use of force to meet this disruption is
justified because it is a way of deterring and punishing a wrong,
The resort to war is therefore never a matter wholly within
the discretion of the state, in the sense that it is unregulated
by international standards. In complete contrast to the view
of nineteenth-century positivist international lawyers that the
decision to go to war is immune from judgment on the basis
of international law, just war thinking regards war as always
either a crime or a remedy. 12

The premise of the idea of the just war, insofar as it per-
tains to war within the society of states, is that the states
comprising this society are related to one another in the same
way that citizens are related within the civil order of a polit-
ical community: as associates united by their acknowledg-
ment of the authority of a common body of rules. In the same
way that the civil order of the state is founded on the juridical
equality, liberty, and personal security of its citizens, inter-
national legal and moral order rests on the formal equality,
liberty, and security of the independent political communi-
ties comprising the society of states. The equality and liberty
of states are embodied in the idea of sovereignty, their se-
curity in the idea of territorial integrity. Therefore states must
respect each other’s political sovereignty and territorial integ-
rity, unless by its conduct a state forfeits its right to this re-
spect. A state that commits aggression exposes itself to the
just efforts of other states to defend their rights. An aggressor
state that suffers attack by those whom it has wrongly injured
is not itself a victim of aggression, provided the response of
those whose rights have been violated respects the standards
of morality and international law. The use of force is “unjust”
when it violates these standards of international association,
“just” when it is relied upon to uphold them.

It follows that the just use of armed force is not limited to
self-defense, unless “defense” is interpreted very broadly. A

12 According to the idea of the just war, war is, in Kelsen's terminology,
either a “delict” or a “sanction.” (Principles of International Law, p. 29.)
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state defending its rights as a member of international society
does more than defend itself against armed attack, for those
rights may be violated in many ways. In the mainstream of
just war thinking—that running through Vitoria, Suarez, Gro-
tins, Locke, and Vattel, each of whom was concerned with
the problem of how to reconcile divergent wills within a com-
mon moral order—every sovereign has a duty to uphold the
law of nations. As Walzer, summarizing the collective judg-
ment of these thinkers, suggests, “the rights of the member
states must be vindicated, for it is only by virtue of those
rights that there is a society at all. If they cannot be upheld
(at least sometimes), international society collapses into a state
of war or is transformed into a universal tyranny.”'* A state
may seek vindication of its rights through self-help because
there is no superior power upon whom it can rely. Further-
more, because aggression is both an attack against a particular
state and a crime against international society itself, resist-
ance to aggression is an act of law enforcement as well as of
self-defense. A state that goes to war to resist aggression is
not merely defending its interests and security. Indeed, in
some situations these ends may be better served by capitu-
lation. By defending its rights it is upholding the common
rules of the society of states. It defends the international com-
munity by acting on those principles that make it a commu-

nity. 4

13 Just and Unjust Wars, p. 59,

4 A just war, so understood, must be distinguished from a “holy war”
undertaken to propagate a religious faith. Such a war—a crusade or jihad—
may indeed be “holy” in terms of the religious ends it is intended to serve,
but it is not on that account “just.” “In the notion of the Just War, the
premise is that all parties have their due rights, and war is a means of pe-
nalizing violation of right and ensuring restoration and restitution. It is a
juridical conception, of war as the instrument of law. In the notion of the
Holy War, the premise is that the true helievers are right, and that infidels
are to be converted or exterminated, . . . It is a religious conception, of war
as the instrument of God's will, or of history.” (Wight, Systems of States, pp.
34-35.) The view of war as an act of justice when undertaken in defense of
law or for the punishment of criminal acts has been a part of Christian thought
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The dissociation of the right to make war from self-defense
has another implication as well, and this is that a state may
in some circumstances use force to vindicate the rights of
other states and their inhabitants. The defense of rights is not
limited to “self-” defense. Therefore a state may in certain
circumstances come to the aid of those who are the victims
of aggression, even if it has not itself been directly injured.
A state that commits aggression invites the concern and pos-
sibly the intervention of the other members of the society of
states, each of whom has a legitimate interest in seeing that
the rules upon which that society rests are upheld. Further-
more, aggression against other states is not the only ground
for a response by other states. A state may become liable to
intervention by other states—and in extreme cases, to armed
intervention—because of its domestic as well as its foreign
policies. The rights of political sovereignty and territorial in-
tegrity are not absolute, and therefore the ban on interven-
tion is not absolute either. The limits of sovereignty on the
one hand and of intervention on the other are determined by
the standards of international law and morality, and these in-
clude an international minimum standard of conduct accord-
ing to which the relation between a government and its own
subjects may be judged.’s

JusTicE aND THE CONDUCT OF WAR

If the idea of international society requires that the discretion
of states to make war be limited by common standards, it
equally requires common standards for the conduct of hostil-
ities once war has begun. Yet the idea of fighting according

at least since Augustine and was first adapted to the relations among sover-
eigns in the writings of certain early modern thinkers working within the
scholastic tradition. See, for example, Suarez, On the Three Theological Vir-
tues, D. XIII, s.iv.

1% The moral content of this international minimum standard is considered
in connection with the topics of sovereignty, intervention, and individual

:li]ghts, in Chapters 9 and 10, above, and more fully in the reference cited
ere.
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to rules strikes many people as paradoxical. We commonly
think of rules as part of the order of a society at peace and of
war as a breakdown of rules and of order: a condition in ,\,vhich
the normal order of life is turned on its head. "War,” says
Herodotus, is “a state in which instead of sons burying their
fathers, fathers bury their sons.”s But it does not follow from
the fact that in war the normal order of society is disrupted
that the state of war is one without order. The alternative to
life according to one set of rules is not necessarily life without
any rules at all, but rather life according to different rl::lle&‘:.
Only exceptionally does war approach the anarchy of ub?qm-
tous and indiscriminate violence. On the contrary, war is an
institution with its own characteristic practices and rules. It
is, as Rousseau suggests, “‘a permanent state that presupposes
constant relations,”"” by which he means, I think, that it is a
normal and regular activity for which provision is made in the
internal as well as the international arrangements of states.
That war is a disorder of the states system does not mean that
it is itself without order. And that order rests in part on the
customs and laws of warfare. Only on the view—one that has,
indeed, often been put forward—that war represents the tot?,]
destruction of international society does the idea that war is
necessarily without restraint, that all war is total war, even
begin to appear plausible. .
The basic premise underlying the idea of just conduct in
war is the same as that underlying the idea of internationz?l
society itself: that international conduct, including the 'mi'h—
tary conduct of statesmen and soldiers, falls under the juris-
diction of authoritative and not merely prudential rules. This
does not mean that the rules are always observed, or that the
authoritative considerations upon which legal and moral judg-
ments of military conduct are based must always be under-
stood as abstract and determinate rules. The idea of interna-
tional society means that in war no less than in peace

18 Histories, I, 87.
7 Qeupres complétes, 3:602,
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international conduct is to be directed and judged with ref-
erence to recognized standards. But the specific constraints
imposed on military conduct by these standards depend on
circumstances. Ideas and principles are affected by experi-
ence. The meaning of ideas such as “military necessity,” “mil-
itary objective,” and “incidental damage,” for example, is al-
tered by changes in military technique, and these changes
lead in turn to differences in the scope and application of
principles, such as the principle of noncombatant immunity,
that are expressed in terms of these ideas. Underlying the
historical, cultural, and circumstantial diversity of institution-
alized warfare, however, is the core notion that military con-
duct, like all conduct, falls under the jurisdiction of moral and
legal constraints, as well as considerable agreement concern-
ing the content of those constraints.

Conduct prohibited by the rules of war has traditionally
been regarded as falling into two classes, the first defined by
restrictions on weapons and methods of warfare, the second
by restrictions on permissible targets. Restrictions on the use
of poison gas, expanding bullets, biological weapons, or tar-
get-area bombing illustrate constraints of the first kind, while
the latter are manifested in prohibitions of attacks on hospi-
tals, dams, historic monuments, children, or prisoners of war.
In practice the two kinds of constraints often overlap, but
from the moral point of view it is the latter that are funda-
mental. Such limits embody the basic principle of war under-
stood as an activity within the society of states: that war “js
not a relation among men, but among states,” and that in war
“individuals are enemies only by chance, not as men, nor
even as citizens, but as soldiers; not as members of their
country, but as its defenders.”8 From this principle follows
another, that of noncombatant immunity, according to which
it is forbidden to attack those who are not directly engaged
in the military struggle: soldiers who are wounded or who
have been taken prisoner, for example, or civilians engaged

® Ihid., p. 357.
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in military activity. Those who do not participate in military
activities are “innocent,” in the traditional vocabulary of moral
theology, and it is wrong to attack them on purpose, although
they may without injustice be harmed incidentally in the course
of attacks on permitted targets.

The rationale for such limitations on military conduct is
certainly in part that the conduct to be limited is often inex-
pedient. Why kill a captured knight whose value in ransom
might be considerable, or visit upon an enemy atrocities likely
to be returned in kind? From about the middle of the sev-
enteenth century, civilian lives and property were protected
from destruction largely because the economic advantages of
preserving them outweighed the military advantages of wan-
ton violence. Pillage and devastation, while on occasion de-
liberately adopted as a means of warfare, were increasingly
restricted. The ever larger armies of the European monarchs,
which lived by requisition off the land and therefore had an
interest in preserving the source of their supplies, were thus
provided with a strong incentive to maintain the local agri-
cultural economy. The recklessness and brutality so often
brought on by war were recognized as dangers to be re-
pressed, or at least controlled, by prudent sovereigns and
commanders, for they not only threatened the discipline and
military effectiveness of the armies under their command but
also tended to unleash forces attacking the foundations of es-
tablished power. Relations between the armed forces of states
at war were also improved by the traditions of military profes-
sionalism decended from the medieval institution of the call-
ing to arms. Chivalry, however, was never an attitude di-
rectly relevant to the treatment of civilians, for its norms
applied largely to the conduct of men of rank toward one
another and were compatible with the grossest brutality to-
ward common people.

As the laws of war evolved, considerations of expediency
were formalized in the concepts of “military necessity” and
“proportionality.” The result was a calculus of advantage in
which practices were condemned that did not further, or were
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an obstacle to, the realization of military purposes. Gratui-
tous violence and excessive damage were ruled out. But no
practice was absolutely barred, for any practice might under
some circumstances turn out to be necessary—that is, expe-
dient. It was not until the middle of the nineteenth century
that the idea began to take hold that certain military practices
should be prohibited, regardless of their utility, because they
were inhumane. The founding of the International Commit-
tee of the Red Cross to look after the welfare of soldiers
wounded, sick, shipwrecked, or in the hands of the enemy
reflects a growing humanitarianism, which historians have
linked to the increasingly middle class and commercial char-
acter of European societies during the industial revolution.!®
As the laws of war continued to evolve during this period and
were increasingly codified in national military law and in in-
ternational treaties, such as the successive Geneva and Ha-
gue Conventions, humanitarian considerations took their place
beside those of expediency. The result was an uncomfortable
tension: when military and humanitarian considerations pulled
in opposite directions, which came first? Too often it was ex-
pediency—or that which was mistakenly believed to be ex-
pedient—that carried the day. As a basis for standards of con-
duct in war, humanitarian principles are perpetually subject
to corruption by the rude pressures of necessity on the one
hand, and the seductive lure of a higher humanitarianism on
the other. Whereas the first tempts us to waive the prohibi-
tions of the rules of war for the sake of momentary advantage,
the latter invites us to inflate the worth of the ends for which
we are fighting, identifying the victory of our own side, for
example, with the liberty, welfare, and sometimes even the
survival of humanity as a whole (as Secretary of State Dean
Rusk argued in the case of the Vietnam War, which he de-
fended before Congress as necessary to prevent a third world
war). In either case, the appeal to humanitarian ends is used

18 The history of the laws of war from the eighteenth century is examined
from a humanitarian rather than a moral perspective by Best, Humanity in
Warfare.
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to justify conduct that violates the common rules, which ap-
pear as an obstacle to their realization.

Therefore to the extent that limitations on the conduct of
war are grounded on humanitarian considerations they do not
represent a departure from an essentially purposive concep-
tion of warfare as a means to some putatively good end. On
the contrary, the principle that the use of military force must
be limited to what is necessary to accomplish the purposes of
war and the principle that in the use of military force weight
is to be given to humanitarian considerations are in fact two
ways of expressing a single underlying idea. The principle of
military necessity does not justify gratuitous or excessive in-
jury. And the principle that one should fight as humanely as
possible does not rule out all uses of force that cause suffering
and other injury. It is only unnecessary damage that is pro-
hibited. So the increasing emphasis on humanitarian consid-
erations represents no more than an alteration of the weight
to be given, in estimating the costs of victory, to the welfare
of those affected by the struggle.

The view that military conduct is subject to constraints de-
rived from the existence of certain fundamental human rights
constitutes a more radical challenge to the idea that military
conduct is limited only by the demands of necessity and pro-
portionality.? Humanitarianism, or a concern with human
welfare, always operates within bounds defined by expe-
diency, for the duty to avoid harm is always a duty to avoid
unnecessary or disproportionate harm. But a morality of war

% The view that human rights are fundamental to the laws of war has
gained in acceptance among diplomats, lawyers, and moralists since the Viet-
nam War. Revision of the laws of war was for several years after 1968 an
annual item on the agenda of the United Nations General Assembly under
the title “The Protection of Human Rights in Armed Conflicts.” That the
regime of human rights law derived from the Charter and other treaties is
the most significant present source of moral restraints on the conduct of war
is argued by Draper, “Ethical and Juridical Status of Constraints in War,”
pp. 177, 179, 184. The morality of war expounded by Walzer is presented
as a morality of human rights. (Just end Unjust Wars, pp. xv-xvi, 33-54, 134-
135.)

292

JUSTICE IN WAR

founded on human rights prescribes a more exacting stand-
ard. If military conduct that violates human rights is wrong,
then a limit has been placed on considerations of expediency.
Bringing in the idea of human rights does more than simply
make it harder to justify such things as killing prisoners of
war or bombing cities; it brings in considerations of a differ-
ent order. If there are human rights, then there are limits to
military conduct beyond which utilitarian calculations are not
permitted to carry one. Some ways of fighting are ruled out,
even if to refrain from them is to forgo military advantages
that may be important, even “necessary,” for achieving one’s
ends.

International law gives support to the view that considera-
tions of military expediency operate within the bounds of more
or less absolute prohibitions of the sort that follow from the
idea of human rights. Consider, for example, the rules ap-
pended to the Fourth Hague Convention of 1907, rules that
have been incorporated into the military codes of many states
and are generally acknowledged to have acquired the status
of customary international law.2! According to the Hague
Convention it is prohibited without exception to “kill or wound
any enemy who, having laid down his arms, or having no
longer means of defense, has surrendered at discretion, 22 or
to engage in “the attack or bombardment, by whatever means,
of towns, villages, dwellings, or buildings which are unde-
fended.” According to other provisions of the Convention,
it is always wrong to allow troops to pillage and rape, to make
hostages of civilians, and deceptively to display a flag or other
sight of truce. These rules are absolute in the sense that they
may not be overriden by considerations of military necessity.
If a measure is forbidden by international law, it cannot be
justified by appeal to the principle of military necessity. Such

¥ A convenient and reliable source for the Hague Conventions and other
treaties pertaining to the conduct of war is Schindler and Toman, Law of
Armed Conflicts.

2 Art. 23¢.

2 Art. 25.
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absolute prohibitions might conceivably be defended in terms
of long-range utility: all states, it might be argued, would be
better off in the long run if they were to accept the short-run
military disadvantages that acceptance of such restraints might
produce in particular circumstances.? The human rights ar-
gument, however, seeks to justify these prohibitions without
relying on such considerations.

Respect for human rights does not necessarily rule out all
utilitarian calculations, but it does circumscribe the scope of
these calculations within a set of moral constraints that are
not themselves the outcome of utilitarian calculation. The ar-
gument for such constraints, however, could be made—and
possibly made better—without relying on the idea of human
rights. Moral rules may be thought of as giving rise to rights,
just as they give rise to duties. But it is the rules, not the
rights, that are fundamental. The view that the rules of war
are founded ultimately on human rights is forced simply to
postulate the existence of certain rights, for there is—by hy-
pothesis—no more fundamental body of rules from which such
rights can be derived. Unlike the moral and legal rights de-
fined by the practices and rules of particular communities,
human rights are mysterious entities. An account of rights
and duties in war that begins with the concept of morality as
a certain kind of authoritative practice avoids the difficulties
of trying to defend a theory of rights apart from a theory of
moral rules. The idea of human rights reflects the moral point
of view, but it does not explain it.

WAR AND THE BOUNDS OF MoORAL CONDUCT

The idea of moral conduct in the waging of war has always
inspired doubts and misgivings. There is, on the one hand,
the fear that in accepting the idea of regulated warfare one
may be approving conduct that is evil. Warfare, even when
it is confined within limits prescribed by the rules of war, is

2 Brandt, “Utilitarianism and the Rules of War,” p. 30.
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always to some degree horrible. So it is not surprising that
the question whether it is really possible to fight wars morally
should arise again and again. But people do fight, and so there
are standards for judging when and how they should fight.
The real question, then, is whether those rules of war that
have developed within particular legal and moral traditions
are morally sound. Moral reflection and criticism of the rules
of war often leads to demands for stricter limits on military
conduct. But it can also lead to criticism of those rules as
unrealistically stringent. This suggests a second kind of mis-
giving concerning the idea of regulated warfare: a fear not
that the rules are too permissive but that they may not be
permissive enough because they forbid absolutely certain kinds
of military conduct, such as direct attacks on noncombatants,
even to avoid worse evils. If we take the position that the
innocent may not be made the object of attack no matter what
consequences may follow from adhering to such a constraint,
then we must have an answer for the obvious next question:
suppose those consequences are very bad? Is it not unreason-
able to obey a rule when the consequences of doing so are
likely to be catastrophic?

It is at this point that defenders of a morality of common
rules are most apt to falter. For to defend such a morality as
a guide to conduct in extreme situations, situations of looming
catastrophe, is to adopt a position that appears to be rendered
untenable by its own rigidity. Inflexibility and irrationality
are implied by the very name often given to it—"moral ab-
solutism”—with its suggestion that we are blindly to follow
the moral rules regardless of circumstances and against our
measured judgment. The problem is one that is hardly con-
fined to the morality of war; it is, on the contrary, one of the
most fundamental sources of perplexity in moral reflection.
But the question of whether the moral constraints on military
action should always be observed raises it in a particularly
compelling form, for war is an activity in which one’s ultimate
values may be at stake. Yet to adopt measures such as killing
the innocent to defend those values attacks one of the most
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basic of moral principles, and therefore the presumption against
it is very strong. For many people the most reasonable posi-
tion seems to be one in which a morality of rules is supple-
mented by a qualifying provision to the effect that an act that
is ordinarily impermissible may be performed if failing to per-
form it would have truly catastrophic consequences. The re-
sult is a morality of rules with a utilitarian escape clause, a
hybrid morality that relies on authoritative rules for ordinary
situations but allows instrumental or utilitarian calculation in
certain extraordinary or extreme situations.?

Arguments for a “utilitarianism of extremity,” like those for
utilitarianism in general, commonly rest upon cases in which
observing a moral rule appears to lead to unacceptable re-
sults. Often these are hypothetical cases in which it is as-
sumed, for purposes of argument, that terrible consequences
will follow unless a lie is told, an innocent murdered, a child
tortured. Would it not be right for the members of a trapped
or marooned party to kill one of their number if by doing so
they could save themselves? Must one refuse the invitation
of a tyrant to kill one of twenty innocent hostages who are
about to be executed, if the remaining nineteen will be re-
leased as a consequence of doing so? Suppose that through
torture one can obtain information that would lead to the sav-
ing of thousands of lives? Such thought-experiments may pro-

28 In considering the alleged defects of moral absolutism, it is important to
keep in mind that the “rules” upon which moral judgment relies are typically
general, complex, and qualified. They may be far more subtle than our at-
tempts at verbal formulation suggest. Rules that appear inadequate as stated
often turn out to have been inadequately stated. The moral injunction not to
kill, for example, presupposes a highly circumsecribed and qualified definition
of the kind of killing that is forbidden. A morality based on the rule “thou
shalt not kill” without further qualification would indeed require an escape
clause. But the rule does not, in fact, forbid killing: it forbids homicide, the
intentional and unjustified killing of human beings. The more completely
and correctly formulated the rule, the fewer the required exceptions. On
rules and exceptions, see Baier, Moral Point of View, pp. 96-100; Feinberg,
Social Philosophy, pp. 79-83, 85-88, and 94-97; and Twining and Miers, How
te Do Things With Rules, pp. 53-57, 127-128,
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vide the challenge of a puzzle, and perhaps they are even
helpful in exploring the theoretical limits of moral principles,
but their relevance for moral judgment and conduct is slight.
These are not the sorts of situations in which actual moral
decisions are made, not only because people are hardly ever
faced with such choices but more importantly because the
usual assumption that the chooser is faced with a limited
number of clearly defined alternative courses of action, the
consequences of which are reliably known in advance, is one
that will almost never hold in real life. It is not a serious
defect in a morality that its precepts might lead one astray in
artificially constructed circumstances that one is unlikely ever
to encounter. The common morality whose implications for
international conduct we have been exploring is one that has
developed in and is appropriate to a real, not an imaginary,
world. %

The other kind of case against which moral rules are some-
times tested is one arising from or based upon actual histori-
cal events. There are difficulties here as well, however, for
the most we can know about such events is what actually
happened, not what would have happened if another course
of action had been chosen. Nevertheless, if principles are to
be tested against cases, it is better that these should be cases
involving decisions of the sort that people might actually have
to make—complex decisions, made in circumstances rich in
possibilities for an imaginative or unanticipated response, but
also made with imperfect information and therefore in partial
ignorance of both the short- and, especially, the long-run con-
sequences of alternative choices. It is the method of testing
moral principles against historical cases that Michael Walzer
appears to adopt in his discussion of whether the rules of war

* The tendency of utilitarian arguments against & morality of common rules
to rely on hypothetical cases is criticized by Donagan, Theory of Morality,
pp- 206-209. Cf. Bennett, “ "Whatever the Consequences,” ” pp. 89-80. My
formulation of the issues raised by “the utilitarianism of extremity” owes
much to Donagan’s discussion, as well as to Anscombe, “Modern Moral Phi-
losophy.”
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must be observed in situations of “supreme emergency” in
which a political community is in imminent danger of de-
struction. Such, Walzer argues, was the situation in which
Britain found itself in 1940 when, in the face of the imminent
prospect of being overrun by Nazi Germany, the decision was
made to bomb German cities. Given the possibility of such a
calamity—one that did, in fact, befall other European na-
tions—to hold that the rules of war must be regarded as cat-
egorical and exceptionless prohibitions is, Walzer argues, “a
hard line to take, and especially so in the modern age, when
aggression has assumed such frightening forms.”” How, more
generally, can the principles of a rule-governed social order
plausibly be invoked against resistance to such aggression when
the very survival of that order is at stake? “If what is being
defended is the state itself and the political community it pro-
tects and the lives and liberties of the members of that com-
munity. . . . Fiat justicia ruat coelum, do justice even if the
heavens fall, is not for most people a plausible moral doc-
trine.”? Walzer goes on to defend a morality of rules with an
escape clause, one that concedes that “in certain very special
cases, though never as a matter of course even in just wars,
the only restraints upon military action are those of usefulness

o Just and Unjust Wars, p. 230. I say that Walzer “appears” to test his
principles against actual cases because in at least some instances he relies on
hypothetical variations. A careful reading of his discussion of the British de-
cision suggests that his argument for suspending the principle of civilian
immunity is not really based on the historical situation in 1940 but on a
hypothetical reconstruction of it. After correctly observing that those who
made the decision could not know that unless German cities were bombed
Britain would be defeated, Walzer invites the reader to engage in a “a mor-
ally important fantasy” in which a German defeat would be the consequence,
or probable consequence, of attacking civilians. “Here,” says Walzer, “was a
supreme emergency, where one might well be required to override the rights
of innocent people and shatter the war convention.” (Just and Unjust Wars,
p. 259.) But the “here” is located in an imaginary world in which we know
the long-run consequences of our actions and which, however much it may
resemble the actual world, is not identical with it.

8 Just and Unjust Wars, p. 230.
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and proportionality.”® Moral considerations, including con-
siderations based upon the common rules of international law
and international morality, must in the face of an imminent
calamity for a political community give way to considerations
of expediency.

Despite the attractions of Walzer’s argument, I doubt that
it is sufficient to warrant modification of the traditional pro-
hibition against shedding innocent blood by direct attacks on
noncombatants. There are several grounds for entertaining
such doubts. Some have to do with the character of moral
judgment and moral discourse. Others challenge the utilitar-
ian assumption that the consequences of adopting a morality
of rules with a utilitarian escape clause can be shown to be
better than sticking with the traditionally acknowledged prin-
ciple of noncombatant immunity. I want to argue against the
view that a morality of rules without an escape clause is nec-
essarily defective. My claim is that such a view is itself defec-
tive, both because it confuses moral and nonmoral consider-
ations and because it makes certain assumptions concerning
what is good that are hard to defend even on utilitarian
grounds.

To accept the necessity for an escape clause is, in the first
place, to adopt the view that the common morality is neces-
sarily inconsistent: that it cannot be other than a bifurcated
morality, with considerations of utility excluded in some sit-
uations and rule-based considerations excluded in others.®
Far from being necessary, however, this conclusion is the
product of a confusion between moral or practical and non-
moral or purposive considerations. What one is morally re-
quired to do—what is right or just—is determined by consid-
erations constituting a moral practice. These considerations
will, of course, reflect a very complex conception of the good,
one that gives weight to substantive or (as they are sometimes
called) “nonmoral” goods like happiness or the absence of suf-

® [hid., p. 23L.
® Cameron, “Morality and War,” p. 13.
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fering. But that an act is intended or is likely to result in the
realization of a nonmoral good of some kind, even so impor-
tant a good as survival, does not by itself make the act right.
What makes an act right or just is that it is supported by
moral considerations, not that it has good consequences. Strictly
speaking, “good” (in the nonmoral sense) and “right” are dif-
ferent concepts and pertain to different kinds of discourse.
This is in a way acknowledged by Walzer when he formulates
his version of the escape clause for the morality of war as the
proposition that we are to “do justice unless the heavens are
(really) about to fall.” If what we do to avoid catastrophe
violates the moral rules, it is by definition unjust, however
good the consequences of doing it may be. An exception to a
moral rule, therefore, is never strictly speaking “justified,”
unless it is derived from another moral rule. “Justice” and
“justification” pertain to rules, not ends.

The escape clause argument is thus one that takes us out-
side the proper realm of moral discourse and judgment. Still,
the question of whether it would be better to suspend the
constraint against directly attacking noncombatants is one that
can be considered on its own terms. In considering it, I leave
aside those issues that are in some sense empirical, even though
they may have moral implications, such as whether it is con-
ceivable that British leaders in 1940 could have refused to
use one of the few means available to them for striking out
against their enemy. The escape clause argument is not con-
cerned with helping us to escape from responsibility; on the
contrary, it is proposed as a way of defending the responsi-
bility we assume when we break the moral rules for the sake
of a higher good. Here we are on the utilitarian’s chosen
ground, and so it is appropriate to raise the question of whether
the consequences of supplementing the common morality with
a utilitarian escape clause can be defended even on utilitarian
grounds. Looked at in this way, it is not at all clear that the
consequences of the bombing of cities that the British initi-

3 Just and Unjust Wars, p. 231,
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ated were on the whole good, either for them or for anyone
else. The policy is one that not only invited retaliation upon
the British people but also set in motion a train of events that
led to the continued bombing of German cities long after the
threat of a Nazi conquest had receded, to the devastation of
Japanese cities, and to the use of nuclear weapons. These
observations, furthermore, are not wholly the product of
hindsight, for the bombing was condemned on consequen-
tialist as well as on moral grounds while the war was going
on. “There is no certainty that . . . shortening the war will
result,” wrote Vera Brittain in 1944, and she went on to argue
that nothing less than certainty entitles a government to use
“these dreadful expedients.”2 “The evil wrought by obliter-
ation,” wrote another wartime critic, “is certain injury and
death, here and now, to hundreds of thousands, and an in-
calculable destruction of their property. The ultimate good
which is supposed to compensate for this evil is of a very
speculative character.”® And he pointed out that we must
certainly consider the future consequences of this means of
warfare becoming generally legitimate.3 Those who argue
against the utilitarianism of extremity cannot prove that the
consequences of adopting it will be bad, but neither can its
defenders prove that they will be good. Surely the burden of
proof rests with those who argue that the constraints of mo-
rality should be overridden for the sake of ends that will, it
is asserted, thereby be realized.

The particular version of the utilitarianism of extremity de-
fended by Walzer is open to another kind of objection as well.
I will put it in the form of a question: If the violation of the

2 Seeds of Chaos, p. 8.

& Ford, “Morality of Obliteration Bombing,” pp. 35-36.

3 Ibid., p. 39. It is likely that the bombing of German cities would have
been protested right from the start had the British government not sought
te conceal the true character of the raids by claiming that they were aimed
at military targets. Arguments against the anticipated bombing of cities were
also made before the war: see, e.g., Spaight, Air Power and the Cities, and
Ryan, Modern War and Basic Ethics.
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rules of war is to be judged by its consequences, is it suffi-
cient to argue that these consequences are good for the state
in whose interest the rules are violated? Walzer's answer is
“yes.” If the state is truly threatened, if the danger it con-
fronts is both “imminent” and “of an unusual and horrifying
kind,”® then its conduct should be judged by a lower stand-
ard, one that tolerates the violation of rights, though never
of the principles of necessity and proportionality. “Utilitarian
calculation can force us to violate the rules of war only when
we are face to face not merely with defeat but with a defeat
likely to bring disaster to a political community. "%

Like the doctrine of reason of state, of which it is clearly a
variant, Walzer's argument is that the moral law may be vi-
olated for the good of the state. His version of reason of state
is, to be sure, a rather restricted one: it would allow the moral
rules to be overridden only for the preservation, and not merely
for the aggrandizement, of the state, and it understands by
“state” not the government of a political community but that
community itself. But these refinements do not challenge the
central premise of reason of state, which is that moral pre-
cepts cannot be observed where the fate of the community is
at stake. Political leaders, whose office is to protect society
and its laws, cannot be bound by the laws that govern the
conduct of ordinary citizens. By acting in ways that are ordi-
narily regarded as criminal, they are ensuring the very exist-
ence of association on the basis of law by securing the survival
of the state. It follows that they may violate the rules of war
if it is reasonable to think that doing so is necessary to avoid
the destruction of the community. “Political leaders can hardly
help but choose the utilitarian side of the dilemma. That is
what they are there for. They must opt for collective survival
and override those rights that have suddenly loomed as ob-
stacles to survival. ™ But if leaders are “there” for anyone’s
good, it cannot be solely for the good of the members of their
own community. No doubt leaders have a special responsi-

% Just and Unjust Wars, p. 253,
% Ibid., p. 268.
a7 Thid., p. 326.
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bility to their own people, but the prospect of being con-
quered cannot by itself justify measures of defense that make
others the victims of injustice. Walzer implies the relevance
of the good of a community more inclusive than that of a
single state when he suggests that it was not merely the Brit-
ish who were threatened by Nazi aggression but all of Eu-
rope; that Nazism constituted a threat to civilized values, and
that if Britain fell a German conquest of the whole of Europe
would in all probability have followed.®® But his argument
does not depend on the likelihood of this outcome: the British
bombing of Germany would have been justified, Walzer ar-
gues, even if it had been Britain alone whose fate had de-
pended on it.*® The argument for discounting the common
good—the good of the society of states and of mankind as a
whole—in the calculation of utilities remains to be made.
There is, finally, the question of whether the kinds of judg-
ment required by the utilitarianism of extremity can in fact
be made in what is, by hypothesis, a situation of impending
disaster. Moral rules exist to simplify calculations and to ease
the burden of making rational decisions even in mundane sit-
uations. The danger to be guarded against is not that people
in situations of crisis will act irrationally by allowing their
judgment to be guided by moral rules but rather the likeli-
hood that in such situations they will regularly confuse the
unpleasant consequences of acting morally with catastrophe,
defeat with annihilation, the victory of their enemies with the
triumph of evil. Walzer's argument, in effect, is that the rules
are suitable for ordinary moments, when there is time for
deliberation and second thoughts, but that they must be
abandoned in favor of a more direct reliance on reason in
extreme situations, which are by definition situations of crisis
in which imperfect knowledge and errors of reasoning are
mare likely than in calmer moments. To insist on using ome’s
reason in situations in which it is apt to be unreliable is not
necessarily to be rational. The rules of morality are needed

% Thid., pp. 253-254.
® [bid., p. 254.
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most of all in those emergencies in which there is little time
for dispassionate amalysis and careful deliberation. The as-
sumption of the escape clause argument, that it is clear what
is and what is not an extreme situation and that this clarity
will persist in the course of events that are likely to appear
“unusual and horrifying” to those living through them, is highly
questionable.# However attractive the idea of an escape clause
may appear in principle, its practical utility is certain to be
small.

The issue, says Walzer, “takes this form: should I wager
this determinate crime (the killing of innocent people) against
that immeasurable evil (a Nazi triumph)?”4! In accepting this
wager, one is betting that the judgment one is making in the
present emergency is wiser than the judgment one would
make if one were to respect the moral rules that the experi-
ence of a civilization, itself encompassing the responses of
countless individuals to innumerable greater and lesser emer-
gencies, has contributed to shaping. Every war produces new
circumstances and new temptations to violate the traditional
restraints. Although it is always possible that the circum-
stances of the present are truly novel and therefore that to
follow the old rules really would be foolish or evil, it is far
more likely that these rules, which reflect the experience of
a long history of warfare, including warfare for the survival of
political communities, embody more wisdom than the judg-
ments of the moment.

4 As James Turner Johnson suggests, Walzer's characterization of Nazism
as an ultimate evil (“an ultimate threat 1o everything decent . . . immeas-
urably awful”) resembles the identification in holy war doctrines of the en-
emy as an agent of Antichrist or Satan to be resisted by ordinarily prohibited
means. The problem, Johnson correctly points out, is whether ultimate threats
can be perceived historically—how we can know, as Walzer puts it, that the
heavens are really about to fall. “It is one thing to argue in the abstract that
in particular circumnstances military necessity may require that moral or legal
restraints on war be abrogated; it is another matter to identify a moment in
history in which this justifiable overturning of just limits can take place or
hag done s0.” (Just War Tradition and the Restraint of War, p. 25.)

 Just and Unjust Wars, p. 259.
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CHAPTER 12

Morality, Law, and Coexistence

INTERNATIONAL MORALITY and international law each de-
mands, in its own way, the subjection of substantive purposes
to formal constraints. Both are authoritative practices linking
those who are members of different political communities,
regardless of the existence or absence of other ties, including
those of shared belief and common purpose. Even those who
are linked by few such ties remain within the jurisdiction of
these practices, and it is this fact that explains their impor-
tance in international society. For international morality and
international law provide the basis—often the only basis—on
which those who are engaged in pursuing different ends can
associate with one another. Shared beliefs, values, and pur-
poses can provide the basis of association only where they
exist. International morality and international law have arisen
in response to the question, posed again and again in the
relations of states, how association is possible among those
who lack these shared commitments.

The two are alike in being systems of mutual accommoda-
tion among formal equals. But they are distinct systems, dif-
fering both in content and in origin. The constraints of inter-
national law are largely, though not exclusively, those governing
the international conduct of states and their official respresen-
tatives—statesmen, legislators, judges, administrators, diplo-
mats, and soldiers. And these constraints are derived largely
from the customs and agreements of states as interpreted by
international lawyers. International morality, on the other hand,
pertains above all to the conduct of individuals, and then by
extension to the conduct of collectivities. Its principles grow
out of a dialogue among various mora! traditions insofar as
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they are concerned with international conduct. Unlike inter-
national law, the common international morality has no spe-
cially designated interpreters. The moral conversation, that
is to say, is one in which everyone has a voice. But although
they have different jurisdictions and are derived for the most
part from different sources, international morality and inter-
national law reflect to a significant degree a common concern
with the impartial reconciliation of competing demands and
depend upon similar principles and concepts.

It is worth noticing, moreover, that international morality
and international law are contingently as well as conceptually
related. Few, I think, would deny that international law has
from its origins been parasitic on moral ideas and that it con-
tinues to be so. That moral ideas exert a continuing influence
on international law is therefore perhaps not in need of a
general defense, although one would like to know more about
the way in which this influence manifests itself. But the re-
verse proposition, that international morality is strongly influ-
enced by international law, may appear less plausible. Can it
be shown that the moral world of international affairs is sig-
nificantly affected by, and indeed to some extent even de-
pendent upon, the existence of international law?

It is often argued that international law is uncertain and
inconsistent, because the states system lacks institutionalized
procedures for securing agreement on the meaning of terms
and therefore on the interpretation of rules, both of which
are required for the uniform application of rules to cases. I
have already considered a number of such arguments, and
have tried to show that the defect to which they point, though
a real one, is also one for which the international legal system
has evolved its own distinctive remedies.! Uniformity, cer-
tainty, and consistency are in any case a matter of degree.
The concepts and rules of international law would probably
be more precise if there existed a more highly developed
international judicial system rendering authoritative judg-
ments. But these concepts and rules would be even less pre-

¢ See Chapter 7, above.
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cise than they are were it not for the customs and procedures
maintained by the community of international lawyers—those
judges, attorneys, legal advisers, commentators, and scholars
whose ideas and judgments give international law much of
the certainty and uniformity that it does in fact display. Like
international morality, international law is the product of a
conversation, but it is one with fewer speakers, who address
each other more directly in virtue of the smaller training and
experience they have undergone. That this conversation of
professionals, with the customs and procedures that sustain
it, constitutes an ongoing institution of critical importance for
the creation and perpetuation of common standards can be
appreciated by reflecting on what the international legal sys-
tem would be like without it.

The moral world also has its experts, yet it would be odd
to claim that there exists a distinct and self-conscious com-
munity of moralists who regard themselves as the particular
custodians of the common international morality. There are,
to be sure, particular moral traditions that are relatively in-
stitutionalized—those, for example, that have been signifi-
cantly shaped by the teachings of a church—but the common
morality of international conduct that has evolved out of these
various traditions is certainly far less institutionalized than
international law. Furthermore, there is a strong tendency
within at least some moral traditions toward individual rea-
soning, judgment, and choice. Law, in contrast, places more
emphasis on collective judgments that are at least in principle
subject to authoritative determination unlike those of individ-
ual conscience. In recognizing certain standards as having the
status of law we acknowledge the authority of common rules
even in situations in which reason demands different conclu-
sions in the minds of different individuals. Public acknowl-
edgment of the authority of a common body of international
law interpreted according to recognized canons and proce-
dures by specialists whose disagreements, while substantial,
are usually confined within certain understood bounds serves
to provide at least a common point of departure for individual
moral judgment concerning international affairs, The moral

307




MORAL CONDUCT

concepts and principles upon which we depend in thinking
about the rights and wrongs of international conduct—like
“self-defense,” “intervention,” and “human rights"—owe much
of their precision and utility to the manner in which they
have been shaped in legal argument.

Because every state participates in and helps to shape its
practices, the international legal system is the single most
important institution through which common standards of in-
ternational conduct are defined and perpetuated and through
which the idea of a rule-governed international society is up-
held. As such it is a vehicle not only of legal but also of moral
conduct in international relations—a vehicle, that is, of “law-
fulness” in a comprehensive sense of that term. That inter-
national law is often invoked to justify morally questionable
acts does not undermine this conclusion; on the contrary, it
shows that the authority of common standards has already
been acknowledged. The incorporation of moral standards into
international law provides a basis for applying them in partic-
ular disputes, bolsters recognition that conformity with these
standards is a matter of common concern, and shifts the focus
of debate from the mere existence of such standards to ques-
tions of interpretation and application. To a significant extent,
then, the prospects for moral conduct in international affairs
are bound to those of international law.

International law can only perform this function, however,
to the extent that it is understood in practical rather than
instrumental terms. Therefore it may be useful to restate some
of the distinctive characteristics of the practical conception of
international society and international law that we have been
engaged in investigating. According to the practical concep-
tion, international law is best understood as a body of com-
mon rules, rooted in the customary practices of the society of
states, on the basis of which independent political communi-
ties pursuing diverse and often incompatible ends are related
to one another, and which itself defines the terms of their
coexistence. International law cannot be understood simply
as an instrument for furthering the shared purposes of states,
nor as an outcome of the transactions arising from the pursuit
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of shared purposes. More fundamentally, it is a condition of
the pursuit of all purposes, and exists only where common
procedures for undertaking particular transactions are ac-
knowledged. This acknowledgment need not be conscious and
explicit. It certainly need not amount to acceptance in the
sense that the common procedures in question are thought
to be desirable. But the authority of these procedures must
be at least implicitly acknowledged in the conduct of states,
in much the same may as the authority of linguistic rules is
implicitly acknowledged by the users of a language.

It was one of the great achicvements of eighteenth-century
European thought on international relations that it was able
to articulate the idea that international society is defined by
the deference of states, despite various differences, to the
authority of a common body of practices and rules. We have
considered how this idea came to be distinguished both from
the idea of a universal society of individuals governed by nat-
ural Jaw and from the idea of an association of states inspired
by commonality of ends and an intention to pursue those ends
in concert. Thinkers from Montesquieu and Voltaire to Burke,
Martens, and Kant were able with increasing clarity to rec-
ognize the society of states as a distinct, historical institution,
one not to be confused with the great society of mankind.
They saw that the definitive mark of this society lay not in
the shared purposes of its member states (for since the Ref-
ormation such shared purposes had often been strikingly ab-
sent) but in their acknowledgment of formal rules of mutual
accommodation. By the end of the eighteenth century the
idea had emerged that the states system constitutes a society
of states only to the extent that its members observe limits
on their freedom of action in pursuing their own interests and
acknowledge the authority of these limits—that is, recognize
them as law.

This conception of international society implies rejection of
a competing conception according to which that society is
understood to be an association of states for the pursuit of
shared purposes and international law an instrument of that
pursuit. Although this instrumental or purposive conception
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does explain the character of certain kinds of international
association, it cannot account for international society as such—
that is, for the association of states in terms of those most
fundamental practices and procedures, embodied in custom-
ary international law, that are presupposed by the particular
transactions through which states bind themselves jointly to
pursue certain shared purposes. Any account of interna‘t‘ior-ml
society as the outcome either of a single transaction (an “orig-
inal contract”) or of many separate transactions is necessarily
defective because it cannot explain how in the absence of
preexisting rules—that is, apart from the practices of a preex-
isting, more fundamental society—such transactions could have
taken place. Particular arrangements—treaties, alliances, in-
ternational organizations—may be regarded as associations for
the pursuit of shared purposes, but international society itself
cannot coherently be so regarded. International society can-
not be defined in terms of shared beliefs and interests. These
things may be contingently related to the existence and im-
portance of international society. But it is the existence of
general participation in and deference to a common body of
authoritative practices and rules that is the criterion of that
society.

Judged in the light of the practical conception of interna-
tional society, law, and morality, the attitudes both of those
realists for whom the common rules are only to be recognized
as authoritative when they serve the national interest and of
those idealists who insist that the only authoritative rules are
those that serve the common interests of states, or of man-
kind, are equally misconceived. Both amount to a withdrawal
from the idea of common standards of international conduct,
standards without which neither national nor international in-
terests can be pursued. It is a withdrawal rendered plausible
by the mistaken notion that the authority of common rules
presupposes agrecment on the substantive ends to be served
by them—which means that no claim to authority is ever likely
to succeed—and by the failure to realize that subscription to
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authoritative practices makes most sense when agreement on
ends is lacking.

All this may be granted and yet the significance of the the-
sis that practical association is prior to purposive association
disputed on the grounds that the kind of relationship postu-
lated by the former is simply not possible unless those in-
volved share at least some common beliefs, values, and ends.
Purposive or ideological agreement, it may be argued, is the
condition of all inclusive, durable human association, all so-
cial solidarity, and such agreement therefore underlies prac-
tical as well as purposive association. What holds for society
in general, furthermore, is supposed to hold for international
society. It follows that the kind of solidarity represented by
international law can exist only to the extent that such agree-
ment exists. International society, like all society, rests ulti-
mately on shared beliefs and values.

This argument, in one form or another, has been advanced
again and again by sociologists and political theorists. The
argument appears to have gotten its start with certain nine-
teenth-century French eritics of the Revolution for whom so-
cial order meant restoration of the authority of traditional re-
ligious beliefs and political principles. Joseph de Maistre, for
example, argued that no durable human association could be
formed except on the basis of authoritative shared beliefs—
literally, prejudices, opinions adopted without examination—
and he defended the superiority of traditional, and specifi-
cally Catholic, religion over arrogant but fallible human rea-
son.? Auguste Comte conceived of sociology itself as provid-

* “Human reason left to its own resources is completely incapahle not only
of creating but also of conserving any religious or political association, be-
cause it can only give rise to disputes and because, to conduct himself well,
man needs beliefs. . . . Without them, there can be neither religion, moral-
ity, nor government. There should be a state religion just as there is a state
political system; or rather, religion and political dogmas, mingled and merged
together, should together form a general or national mind sufficiently strong
to repress the aberrations of the individual reason which is, of its nature, the
mortal enemy of any association whatever because it gives birth only to di-
vergent opinions.” (Works, p. 108.)
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ing a body of scientifically verified beliefs (a “positive religion”)
upon which European society, disrupted by revolution and
the breakdown of religious unity, might be reconstituted and
rendered stable.3 Tocqueville, too, emphasized the impor-
tance of shared beliefs.* The argument linking social order
with shared beliefs and values seems thereafter to have be-
come a standard part of the sociological tradition, appearing
in the writings of Durkheim, Parsons, and others.® Still an-
other version of this view is argued by Richard Flathman,

8 System of Positive Polity, TV, pp. 8-17, 36-37, 66-67, 618-644. Comte
argued that unity of belief was equally necessary to domestic and interna-
tional society. Regarding the latter, he wrote that realization of the common
interest of all nations requires “the establishment of a social doctrine, com-
mon to the varicus nations, and, consequently, of a spiritual sovereignty
fitted to uphold this doctrine. . . . Until this takes place European order will
always stand on the verge of disturbance, notwithstanding the action, alike
despotic and inadequate (although provisionally indispensable) exerted by
the imperfect coalition of the ancient temporal powers, but which can pre-
sent no solid guarantee for security, since by its very nature it is always an
the point of dissolution” (pp. 642-643).

4 Democracy in America, pp. 433-434. A recent version of the argument
that society rests on shared beliefs and values can be found in Patrick Devlin,
Enforcement of Morals. For criticism see Hart, “Social Solidarity and the
Enforcement of Morality.” o

s According to Talcott Parsons, the stability of a society depends upon the
integration provided by shared beliefs and values, for “without attachment
to the constitutive common values the collectivity tends to dissolve. . . ."
(Social System, p. 41.) For Durkheim, it is the existence of shared beliefs or
“collective representations” that accounts for the submission of each individ-
ual, contrary to his own immediate interests and inclinations, to the demands
of society—a submission withoit which social life would be impossible. (El-
ementary Forms of the Religious Life, p. 207.) Durkheim argues that diver-
sity inherent in a world divided into separate societies makes a pacifically

regulated international society impossible and that the aspiration for a peace-
ful world order will be satisfied “only when all men form one society, subject
to the same laws.” (Division of Lebor in Society, p. 405.) "We must recog-
nize that this ideal is not on the verge of being integrally realized for there
are too many intellectual and moral diversities between different social types
existing together on the earth to admit of fraternalization in the same society.

But what is pessible is that societies of the same type may come together,

and it is, indeed, in this direction that evolution appears to move” (p. 405;

also see pp. 280-282).
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wl'.no links the possibility of legal and political authority to th

fe:-xns‘tence of sll'llare:ii beliefs and criticizes Qakeshott and other(;

or ignoring the ideological “setting” i
for lgao OfgaUthorityﬁoglcal setting” that makes possible the
. In_assessing these arguments several points should be kept
in mind. First, these thinkers are largely concerned with tlfe
empiﬂcal conditions for the existence or flourishing of social
solidarity within, and in a few cases among, societies. There-
ere their conclusions do not necessarily contradict t}-nose de-
r}ved from an analysis of the ideas of political and interna-
thﬂa..l .society. I have not been concerned in this book with
err!plrlcal conditions, except indirectly in the effort to distin-
guish these conditions from the essential or defining charac-
teristics of practical international association. To carry out this
analysis requires neither affirmation nor denial of any theo

concerning the empirical conditions of such association i

S'econd, it should be noticed that the argument that s.hared

beliefs and values are required for social order contains a
number of ambiguities. Most versions of the argument are
advanced at a rather high level of generality. Tts adherents
often fail to specify whether it is the stability, the persistence
the scope and significance, or the very existence of social or:
der. that depends upon ideological unity; the degree of ideo-
logical unity or agreement that is required; and whether such
agreement is a necessary or merely contingent empirical con-
dition of various kinds and degrees of social order, solidarit
or stability. What we have here is not a single aréument bz;
many, and sometimes quite different, arguments.

' When the terms and relations embodied in particular ver-
sions of the thesis that shared beliefs and values are a condi-
tion for social order are closely examined, the gap between it
and the view that social order requires agreement at the level
of procedure is considerably narrowed. For many of the so-
f:alled shared beliefs and values upon which social solidarit
is said to depend turn out upon examination to be of a pro)j

® Practice of Political Authority, ch. 4.
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cediral rather than a substantive character. This particular
ambiguity is well illustrated by Flathman’s account of the
conditions for the exercise of political and legal authority. Such
authority, or authority over conduct, is said by Flathman to
presuppose the existence of another kind of authority, the
authority of certain shared values and beliefs among those
whose conduct is regulated by authoritative rules.’ And he
goes on, rather tentatively, to propose two such values or
beliefs. But the first, a common language,® would scarcely
seem to count as a value or belief at all, and is certainly very
different from the kind of shared values and beliefs repre-
sented by a common religion, moral outlook, or political creed.
Nor is the existence of a common language at all plausible as
a condition for the exercise of political authority, for linguistic
heterogeneity is surely compatible with the existence of gov-
ernment and law.? If the claim that political authority rests
on a common language means only that for law and govern-
ment to exist those governed must be capable of understand-
ing its rules, then we are left with an extremely weak version
of the ideological unity argument. The second kind of shared
belief or value Flathman proposes as a condition of political

7 Ibid., pp. 6-7. “In order for there to be rules that carry and bestow
authority . . . there must be values and beliefs that have authoritative stand-
ing among the preponderance of those persons who subscribe to the author-
ity of the rules” (p. 6). It is “in terms of authoritative values and beliefs that
hoth authority as such and a practice of authority with a particular shape are
acceptable (or not) as features of a society or association. And it is by refer-
ence to authoritative values and beliefs that the most basic of the rules that
carry and that bestow authority are formulated, mutually understood by sub-
seribers, and interpreted and acted upon in the everchanging circumstances
of social and political life” {p. 7).

8 Practice of Political Authority, pp. 78-83.

s Flathman writes that “it is clear that the participants in a practice of
authority must share a language” (p. 78), but this claim is immediately with-
drawn in a footnote: “Not all participants need share the same language, but
it must be possible, through translation among the languages of the society
or association, for all or nearly all participants to understand the concept of
authority and to understand the rules, commands, and so forth of which the

practice consists” (p. 256}.
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authority is a belief among those whose conduct is regulated
by authoritative rules that such regulation is desirable or ac-
ceptable.’® But this too is very far from what is ordinarily
meant by “shared beliefs and values.”

Stronger versions of the ideological unity argument are even
less adequate as accounts of social order in general than the
weak version defended by Flathman. A stable social order is
possible where there exists great diversity of basic beliefs and
values, even if religious, ethnic, and other differences are
often associated with conflict and civil war. Certainly people
are often inclined to quarrel with those whose religious, eth-
nic, and cultural traditions are different from their own. It is
the existence within a society of a habit of deference to com-
mon rules of mutual accommodation that helps to keep such
differences from leading to civil war or other kinds of social
dissolution. It is not differences of language, religion, or na-
tionality alone that lead to civil war, but their existence along
with doctrines that hold that such differences are intolerable.
Conversely, a pluralist social order is most likely to prevail
where the ideas of toleration and mutual accommodation have
emerged and become rooted in custom, morality, and law.
The shared beliefs and values needed for the existence and
flourishing of a pluralist order are of a very different character
from those shared purposes postulated by purposive concep-
tions of social solidarity.

Theorists of international relations have been on the whole
rather cautious about claiming that international order is pos-
sible only on the basis of shared beliefs and values, perhaps
because it is evident that an international order of sorts does
exist even though the international system is culturally and
ideologically heterogeneous. Thus Martin Wight, while sug-
gesting that “a states-system will not come into being without
a degree of cultural unity among its members,” is by no means
sure that the kind of unity required is religious or ideological
and he implies that it may consist of nothing more than "E’l

v Practice of Political Authority, ch. 4,
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common morality and a common code, leading to agreed rules
about warfare, hostages, diplomatic immunity, the right of
asylum, and so on.”!! Stanley Hoffmann suggests as one of the
“ideal conditions” for a stable states system the existence of
“a common outlook among the leaders of the major states,
provided by either similar regimes or a common attitude to
religion or similar beliefs about the purposes of the state.™*
But to argue, as he does, that a states system might be de-
stroyed by “an ideological explosion set off by a disparity of
regimes or beliefs” is not to argue that international order is
impossible where such disparity exists. And although Evan
Luard argues that social order in international society de-
pends upon consensus, he has in mind a procedural consen-
sus concerning certain minimum constraints on international
conduct and not a consensus on substantive ends and val-
ues. 3

1 have already considered a version of the argument that
ideological heterogeneity is incompatible with the interna-
tional order that emerged after the French Revolution and
animated the conservative statesmanship of Metternich and
others who sought to preserve a homogeneous system of mo-
narchical states.¥ New versions of the argument have been
proposed in the wake of the communist and anticolonial rev-
olutions of the present century. In the light of these devel-
opments it may be argued that whatever relevance the prac-
tical conception may have had to eighteenth-century European
international relations is disappearing because of the pro-
foundly different character of the emerging global system, a
system divided by ideological and cultural differences so fun-

U Systems of States, pp. 33 and 34.

2 State of War, p. 95.

18 Types of International Society, p. 378. “A worldwide commitment to
abide in a general way with the traditions and rules of the society might be
held to be a condition of social existence among states. But the theory of
value consensus implies more than this: a commitment to specific values and
ideas in common. And this is not essential in international societies any more
than in domestic.”

14 See Chapter 5, above.
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damental as to render association on the basis of common
rules impossible. According to this version of the ideclogical
unity argument, the absence of substantive agreement on ends
is not an inevitable feature of the states system. Theorists
who defend this view sometimes distinguish between “stable”
and “revolutionary” international systems, the latter being
defined as those in which the incompatibility of beliefs, val-
ves, and purposes makes it difficult or impossible to observe
common rules. ¥ International legal order grows and becomes
more significant in the relations of states in periods charac-
terized by substantive agreement and is weakened in times
of fundamental disagreement. A common legal framework is
undermined both by the purposive demands of revolutionary
movements and states and by the desire of those with a large
stake in the existing order to repudiate those demands.

This version of the ideological unity argument is compati-
ble with my own argument that international legal order pre-
supposes acknowledgment of the authority of certain con-
straints rather than agreement on ends, for it too suggests
that a stable order requires the subordination of revolutionary
demands to common rules of coexistence. Certainly this has
happened in the case of the Soviet Union and China, each of
which moved from an initial period of repudiating normal re-
lations with bourgeois states to full participation in the dip-
lomatic practices of international society. Each has produced
its own version of a jurisprudence of international coexist-
ence. Soviet internaticnal legal theory, for example, now dis-
tinguishes between the principles of “proletarian internation-
alism” that are supposed to govern the relations among socialist
states and those of “peaceful coexistence” governing relations
between socialist and bourgeois states. The latter are explic-
itly premised on ideological differences. Thus it is argued by
Tunkin, the most prominent Soviet theorist of international
law, that “the possibility of agreement of states of two op-

% Hoffmann, State of War, p. 93; Falk, “World Revolution and Interna-
tional Order,” pp. 154-156. ‘
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posed social systems . . . does not preclude struggle between
them but is born in such struggle. . . . The contrast of ide-
ologies and uncompromising ideological struggle are not an
insuperable obstacle to creating norms of international law.
.. .”16 Chinese doctrine and practice reflect a similar under-
standing of the possibility of legal order in an ideologically
divided international system.!”

It is worth remembering that the kind of legal order whose
essential characteristics are reflected in the practical concep-
tion of international society first developed within European
society during the early modern period, in the circumstances
of a breakdown of ideological agreement. Unable to reconcile
certain religious differences through agreement at the level
of belief, this society was forced to deal with them at the level
of conduct. Tt had, in effect, to work out principles of coex-
istence among individuals and groups committed to different
conceptions of truth and of the good. The distinction between
the public and private realms, the idea of toleration, and the
gradual separation of natural and positive law are all aspects
of this response to ideological conflict. Thus the kind of legal
order that developed in Europe was shaped by the gradual
discovery that, in the absence of agreement on ends, agree-
ment on procedures is required if destructive conflict is to be
avoided. This is exactly the predicament of modern interna-
tional relations that the classical international law of the mod-
ern states system evolved to remedy. The international legal
order that emerged during the more stable periods following
the Protestant Reformation, the French Revolution, and the
revolutions of the twentieth century is the outcoine of a les-
son learned and relearned in these struggles. The most im-

18 Theory of International Law, p. 48.

1 Evidence of the deference to traditional principles of international law
on the part of the People’s Republic of China is provided by Cohen, China’s
Practice of International Law, and Cohen and Chin, People's Ching and
International Law. The movement toward full Chinese participation in the
international legal system has accelerated since the early 1970s, when these
studies were compiled.
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portant “shared purpose” underlying the rediscovery and re-
establishment of legal order following these revolutionary
disturbances was that of avoiding mutual annihilation.

In the second half of the twentieth century the great ex-
pansion of the international system brought about by the
breakup of the European colonial empires has given renewed
plausibility to the proposition that international law must suf-
fer where shared beliefs and values are replaced by diversity.
The relations of societies with different cultural traditions
cannot effectively be regulated by a common body of inter-
national law, it is suggested, because international law rests
upon Western ideas and values not shared by the rest of the
world. If international society is to survive this epochal change
in its composition, it will have to be reconstituted on some
basis other than that of international law as it has been under-
stood in the past: a basis more responsive to the “inner nor-
mative orders” of African and Asian societies.'8 The problem,
it is argued, is one that exists at two levels. There is a gap
between Western and non-Western ideas of morality and law,
because the former are inextricably linked to Christianity and
to the idea of the modern European state and are therefore
alien to the indigenous cultural traditions of non-Western so-
cieties. And there is a gap at the level of international rela-
tions, because classical international law represents an appli-
cation of ideas drawn from the legal and political experience
of the West, which non-Western societies do not share and
cannot be expected to adopt.

Both parts of what might be labeled the “cultural gap hy-
pothesis”™ may be doubted. The first, that the values and he-
liefs embodied in Western morality and law are not widely
shared and are therefore alien to non-Western societies, ex-
aggerates the actual extent of moral and legal heterogeneity.
The widespread assumption that human societies are so di-
verse that no moral values and practices can be said to be

18 Northrop, Taming of Nations, pp. 80-81, 267-277; Bozeman, Future of
Law in a Multicultural World, pp. 14-33, 44-49, 169-170, 180-186.
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universal is false. It is true that there exists a very wide di-
versity of linguistic, aesthetic, religious, and other cultural
forms. But the evidence accumulated through historical and
anthropological study suggests the existence of ‘certain'stf'ik-
ing moral similarities among otherwise dissimilar societies.
All societies, for example, appear to manifest a value for hu-
man life by favoring procreation and by prohibiting homici(‘ie,
while recognizing certain carefully specified exceptions (w}.uch
typically include self-preservation, warfare, and the punish-
ment of serious crimes). The bodies of the dead are every-
where treated in particular, often highly ritualistic, ways. All
societies regulate sexual conduct, discouraging or carc?fully
limiting incest, rape, and indiscriminate promiscuity. F-nend-
ship, cooperation, reciprocity, and fairness are valued in one
way or another in all societies. Children are everywhere ed-
ucated in these values and in the virtues of obedience, hon-
esty, generosity, and truthfulness.’® One explanation for tbese
uniformities is that morality, like technology, is constrained
by certain facts about human beings and their environment.
The universal principles of morality are those that work under
the recurrent circumstances of human existence and that have
tended in consequence to be selected and perpetuated wher-
ever there are permanent human communities. T!aese com-
mon moral principles are also generally reflected in law, to-
gether with certain widespread though not universal procedures
for the adjustment of differences, such as the settlement of

disputes by third parties.2

18 Surveys of the anthropologicat evidence from the poin_t of view of moral
philosophy that support the assertions made in the text 1nc11‘.1de 'Edel and
Edel, Anthropology and Ethics, and MacBeath, Experiments in Living. See
Finnis, Natural Law and Natural Rights, pp. 81-85, for an attempt to fon_'-
mulate a list of universal moral values and practices on the basis of this
ev;"d::;‘i:gious, aesthetic, and certain other cultural beliefs and va.l_ues, on the
other hand, are not constrained to the same degree by the requ1r.e1.-nents of
social coexistence and therefore tend to display far greater variability. (No-
well-Smith, “Religion and Morality,” p. 153.) The evolution of moral prac-
tices is considered by Singer, Expanding Circle. For an argument that cus-
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The second part of the cultural gap hypothesis, that non-
Western societies do not and cannot share the values embod-
ied in international law and morality, is also doubtful. It
underestimates the extent to which non-Western societies have
become Westernized, especially with respect to the conduct
of their foreign relations. International law may be largely
Western in origin,?! but it has come to be taught and prac-
ticed in all parts of the world. Many of its central ideas, such
as those of statehood, national self-determination, and coop-
eration through international agencies, have been enthusias-
tically accepted outside the West. Many others, such as dip-
lomatic immunity, the making of treaties, or the regulation of
warfare, cannot be said to be wholly of Western provenance.
Furthermore, the international practice of the newer states,
despite their desire to alter international law in a way favor-
able to their interests and their espousal of the (Western)
doctrine of consent as the basis of international legal obliga-
tion, reveals few cultural idiosyncracies. The most momen-
tous change lately in the international system has been that
represented by decolonization—a movement aimed not at the
secession of non-Western societies from the system of states
but rather their incorporation within it as fully equal and in-
dependent associates. Decolonization has thus served to re-
affirm rather than challenge the European concepts of state-
hood, sovereignty, and international society. And although
many non-Western states have resisted such important inter-
national legal practices as arbitration and judicial settlement,

tomary international law has evolved “as if by a process of natural selection,”
see Allott, “Language, Method, and the Nature of International Law,” pp.
129-130. “International law can be regarded as the natural law of interna-
tional saciety, not in any religious sense but in a purely secular sense. It is
the law by which international society prolongs its existence. . . .”

3! Though even this is contested by some historians of international law,
such as Alexandrowicz, Introduction to the History of the Law of Nations in
the East Indies, who argues that European international law was influenced
during its formative period by another body of international law indigenous
to the Southeast Asian kingdoms with whom the Portugese and the Dutch
began to have relations in the sixteenth and seventeenth centuries,
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they are in no way distinguished by this from Western stgt(_es
(including those of Eastern Europe“) whose ?,verall record in
this respect is equally bad. Being “"Western™ no more guar-
antees acceptance of the rule of law than being non-Western
it.
prg’flrtl;ieiv;lat appear to be conflicts rooted i-n ideol?gical (-:lis—
agreement are in fact conflicts of interest in ideological smse,
as those involved seek to rationalize or strengt}}en their re-
spective bargaining positions. Many of tl}e c'onﬂlcts .between
Western and non-Western states concerning international law

can be explained by the different situations and interests of

each, without resorting to the idea of a cultural gap. No such
gap is required to account for the division between the old
and the new states on such issues as the control of deep-sea
mining, the right of armed intervention', or the st:emdards 0;
compensation governing the expropriation of forelgn-owrfe
economic enterprises.22 Nor is the present debatei concerning
international justice and human rights a “cultural” clash; it is,
rather, a clash between two Western traditions concerning
the relation between the state and economic welfare. In these
and many other controversies the influence of cult_ural factor.}
would appear to be secondary to that of the requirements o
i interest.
na'tIl';)lIilsalisl?ltft to deny the existence of cultural and ideological
differences, or to suggest that different beliefs an_d value§ are
never an obstacle to peaceful and rule-governed international
association. But it is to reject all extreme c]airps that share(cil
purposes are a necessary condition of intemat.lonal lc'egal an
moral order, and that such order is therefore impossible in a
multicultural world. Not only are international llaw and mo-
rality possible in the face of ideological diversity, _but they
constitute practices peculiarly well adapted to helping states

2 Characteristic non-Western attitudes and ar.gun_uents'conctlernlmg -t.;es;]e'
and other issues are considered by Friedheim, * Satlsﬁe.cl and ‘Dissatis tls
States Negotiate International Law”; Fn'edmann,.C hanging Stmﬁn.‘m of t;!:
ternational Law, chs. 18, 19, and 20; and Levi, Law and Politics in

International Society, ch. 8.
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deal with the difficulties created by that diversity. Interna-
tional law especially can do this because it provides a widely
acknowledged vocabulary and set of procedures in terms of
which those with different beliefs, values, and ends can for-
mulate their differences and negotiate with one another, and
because it reflects a common concern with mitigating the worst
consequences of this diversity without enforcing cultural and
ideological homogeneity. International law, and especially
customary international law, embodies the minimum princi-
ples of mutual accommodation required for the coexistence
not only of separate states but of different kinds of states.

Furthermore, it contributes to the creation of a diplomatic
and legal culture within which these principles can be created
and altered, their integrity preserved against a variety of self-
serving and shortsighted challenges, and their perpetuation
guaranteed. It is through the experience of international as-
sociation defined and directed by this common law that an

appropriate international culture bridging other cultural dif-
ferences is created. The important point, then, is not that the

practical conception of international law (which is, I have ar-

gued, thoroughly embedded in customary international law)

reflects universally shared values, although to a degree this

is in fact the case. It is rather that this conception embodies

an understanding of international association that is condu-

cive to a pluralist world—possibly the only understanding upon
which a pluralist world order can be constructed.

The need for authoritative common rules constraining the
pursuit of particular ends arises in inverse proportion to the
degree to which such ends are shared by the members of a
community. Where people hold common values and beliefs
and thus tend to be united in their acceptance of shared pur-
poses there are fewer divisions to be overcome. In a society
united by common values and beliefs, the form and function
of law is very different from what it is in a society character-
ized by a diversity of beliefs, values, purposes, and interests.
Law understood as an instrument for the pursuit of shared
purposes is clearly dependent upon the existence of such pur-
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poses. But law understood as a framework of restraint and

coexistence among those pursuing divergfant'purposes(; Pre-

supposes diversity and the toleration of th'ls dlvers:tyf N 11\'fe;1

the existence in our world of significant dlﬂ‘erence§ of be uia] \

value, and interest, the expectation of globfll unity onbt e
basis of shared purposes is sure to be disappointed. The t111515
of international association lies in deference to pra'ctlces har.t
embody recognition of the fact that we fnust coexlst. oin tb is
planet with others with whom we sometimes share little be-
yond a common predicament. Such coexistence presup?c:ls]ei
acknowledgment of certain common standard‘s of conduc_t. ha

individuals and states are united on the basis 'of authoritative
common rules and not merely by their posmbly convergent
desires. In the present circumstances of internatlom?l s.(zlclety,f
it is through customary international law.that this idea o

practical association at the level of international relations re-
ceives its institutionalized expression.
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